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LETTER   OF    TRANSMITTAL 

1  January  1961 

To  His  Excellency 

Terry  Sanford,  Governor 
Raleigh,  North  Carolina 

Dear  Sir: 

In  compliance  with  Article  III  Section  7  of  the  Constitution,  I  herewith 
submit  the  report  of  the  Department  of  Justice  for  the  biennium  1958-60. 

Respectfully  yours, 

Thomas  Wade  Bruton, 
Attorney  General 
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EXHIBIT      I 

Civil  Actions  Pending  in  State  and  Federal  Courts 
During  the  Biennium  1958-60 : 

Number  of 
Cases 

Pending  in  the  Superior  Court  of  North  Carolina 

State  Taxes 36 

Motor  Vehicle  Drivers'  Licenses   41 

Condemnation  Proceedings    261 

tjtilities  Commission  Cases 10 

Beer  and  Wine  License  Revocations 19 

Other    43 

TOTAL    410 

Pending  in  the  Supreme  Court  of  North  Carolina 

State  Taxes 2 

Utilities  Commission  Cases 4 

Other    2 

TOTAL    8 

Pending  in  the  United  States  District  Courts 

State  Taxes 9 

Other    3 

TOTAL 12 

Pending  Before  U.  S.  Federal  Trade  Commission 

Other    1 

Civil  Cases  Disposed  of  During  the  Biennium  1958-60 

In  the  Superior  Courts  of  North  Carolina 366 

In  the  Supreme  Court  of  North  Carolina 28 

In  the  Supreme  Court  of  the  United  States 1 

In  the  District  Courts  of  the  United  States 5 

In  the  Durham  County  Civil  Court 1 

Before  the  North  Carolina  Industrial  Commission  . . .  800 
Habeas  Corpus  Petitions  Disposed  of  in  the 

Superior  Court 228 

TOTAL 1,429 


6  BIENNIAL  REPORT   OF   THE   ATTORNEY   GENERAL  [VOL. 

EXHIBIT      II 

Criminal  Cases  Disposed  of  in  the  North  Carolina  Supreme 
Court  During  the  Biennium  1958-60: 

Abandonment-Nonsupport    4 

Abortion-Procuring   2 

Assault 2 

Assault  on  Female 3 

Assault  with  Deadly  Weapon 6 

Assault  with  Intent  to  Rape 2 

Breaking-Entering-Larceny-Receiving 9 

Bribery 1 

Burglary  Second  Degree   1 

Carnal  Knowledge 1 

Carrying  Concealed  Weapon 1 

Conspiracy 4 

Embezzlement 2 

Felonious  Assault 3 

Felonious  Burning  of  Property   2 

Injury  to  Personal  Property 3 

Lottery 2 

Manslaughter 17 

Murder  First  Degree 5 

Murder  Second  Degree  2 

Perjury 2 

Rape 6 

Riot 5 

Robbery   4 

Seduction  1 

Violating  City  Ordinance 1 

Violating  Election  Laws 1 

Violating  Junk  Yard  Laws 1 

Violating  Liquor  Laws 12 

Violating  Motor  Vehicle  Laws 25 

Violating  Real  Estate  License  Law 1 

Violating  Seed  Sale  Laws 1 

Worthless  Check 1 

TOTAL 183 
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Number  of  Cases  dismissed  on  motion  during  the  Biennium 

1958-60 11 

Number  of  Petitions  for  Writ  of  Certiorari  denied  during 
the  Biennium  1958-60  77 

Number  of  Petitions  for  Writ  of  Certiorari  allowed  during 
the  Biennium  1958-60  8 

Number  of  Petitions  for  Writ  of  Error  Coram  Nobis  denied 
during  the  Biennium  1958-60 1 

Number  of  Petitions  for  Writ  of  Habeas  Corpus  denied  during 
the  Biennium  1958-60 1 

Number  of  Petitions  for  Writ  of  Mandamus  denied  during 
the  Biennium  1958-60 1 

Fees  Transmitted  by  the  Attorney  General  to  the 
State  Treasurer  During  the  Biennium  1958-60  . .  $  960.00 
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SUMMARY      OF      ACTIVITIES 

Staff  Personnel 

Since  the  publication  of  the  Biennial  Report  1956-58,  the  State  sustained 
the  loss,  by  resignation,  of  Attorney  General  Malcolm  B.  Seawell.  The 
present  Attorney  General,  by  appointment  of  Governor  Hodges,  succeeded 
him. 

During  the  biennium  the  State  also  sustained  a  great  loss  by  the  death 
of  Assistant  Attorney  General  Claude  L.  Love.  From  the  time  of  his 
appointment  on  August  16,  1951,  until  his  untimely  death  on  November  11, 
1959,  Mr,  Love  served  the  State  unselfishly  and  efficiently,  bringing  to  bear 
upon  a  host  of  State  and  local  legal  problems  a  keen  legal  mind,  a  wealth 
of  learning  and  a  sympathetic  and  understanding  consideration. 

Assistant  Attorneys  General  who  were  serving  at  the  close  of  the  bien- 
nium are  as  follows:  Harry  W.  McGalliard,  Peyton  B.  Abbott,  Ralph 
Moody,  Kenneth  F.  Wooten,  Jr.,  F.  Kent  Burns,  Lucius  W.  Pullen,  H.  Hor- 
ton  Rountree,  Glenn  L.  Hooper,  Jr.,  and  Thomas  L.  Young. 

At  the  close  of  the  biennium  Giles  R.  Clark  was  serving  as  Revisor  of 
Statutes. 

Staff  Attorneys  who  were  serving  at  the  close  of  the  biennium  are  as 
follows:  Parks  Icenhour,  William  R.  Pierce,  Charles  D.  Barham,  Jr., 
Richard  T.  Sanders,  Bernard  A.  Harrell,  Charles  W.  Barbee,  Jr.,  G.  Andrcv. 
Jones,  Jr.,  Harrison  Lewis,  Carl  C.  Churchill,  Jr.,  Harold  D.  Coley,  Jr., 
James  F.  Bullock,  John  C.  Daniel,  Jr.,  and  Andrew  H.  McDaniel. 

Members  of  the  secretarial  staff  who  were  serving  at  the  close  of  the 
biennium  are  as  follows:  Miss  Elizabeth  N.  Flournoy,  Mrs.  Lorraine  H. 
Allers,  Mrs.  Carolyn  D'Alio,  Miss  Aida  Epps,  Mrs.  Ethel  Burt  Kelly,  Mrs. 
Katharine  L.  Dowd,  Mrs.  Cleo  A.  Purcell,  Mrs.  Jean  C.  Spence,  Mrs.  Edna 
Jerome,  Mrs.  Helen  W.  Bagwell,  Mrs.  Barbara  C.  Owens,  Mrs.  Grace 
Gardner,  Mrs.  Katharine  Lassiter,  Mrs.  Alice  C.  Gorham,  Miss  Virginia 
Lyon,  Mrs.  Mary  E.  Green,  Miss  Sylvia  Kinlaw,  Mrs.  Shirley  Cox,  Mrs. 
Joyce  Clark,  Mrs.  Annie  Lou  Cahoon. 

Highway  Division  of  Attorney  General's  Office 

During  the  period  of  this  biennium  the  Attorney  General  in  the  discharge 
of  his  responsibilities  to  represent  the  State  Highway  Commission  and  its 
Director  has  undertaken  and  has  effectuated  a  reorganization  of  his  staff 
so  as  to  more  efficiently  represent  the  Commission  in  the  increasing  number 
of  condemnation  suits  brought  against  the  Commission  and  to  eliminate 
insofar  as  possible  the  backlog  of  cases  which  had  accumulated  in  the 
courts  throughout  the  State  against  the  Commission.  The  number  of  con- 
demnation cases  against  the  State  Highway  Commission  has  been  reduced 
from  a  total  of  526  as  of  July  1,  1958,  to  a  total  of  261  as  of  July  1,  1960. 
During  this  same  period  an  increasing  number  of  the  older  cases  has  been 
disposed  of  and  a  large  number  of  cases  has  been  disposed  of  by  trial 
of  the  issues  to  a  jury  verdict. 

During  the  1959  Session  of  the  General  Assembly,  there  was  enacted  a 
new  condemnation  procedural  law  which  very  markedly  changes  the  con- 
demnation procedure  which  the   State  Highway   Commission  must  follow 
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in  acquiring  rights  of  way  for  highways.  The  effective  date  set  in  the  Act 
was  July  1,  1960.  Prior  to  the  effective  date  of  the  Act  the  members  of  the 
staff  of  this  office  have  developed  procedure  for  handling  these  cases  so 
that  the  construction  work  of  the  State  Highway  Commission  will  not  be 
delayed  by  the  requirements  that  the  Commission  institute  such  actions  in 
the  Superior  Court  on  those  matters  which  have  not  been  settled  or  upon 
which  agreement  has  not  been  secured  by  the  property  owner  for  entry 
prior  to  the  letting  of  the  contract  for  construction  of  such  highway  pro- 
jects. It  is  anticipated  that  approximately  750  to  1,000  of  the  cases  will  be 
instituted  annually. 

During  the  biennium  the  members  of  this  staff  have  participated  with 
the  administrative  personnel  of  the  Highway  Commission  in  the  determina- 
tion of  a  number  of  claims  brought  by  Highway  contractors  arising  out 
of  the  contract  work  carried  on  by  the  Commission. 

The  State  Highway  Commission  has  been  represented  in  the  Supreme 
Court  in  twelve  cases  during  the  period  by  the  members  of  this  staff.  At 
the  conclusion  of  the  biennium  there  were  no  cases  involving  the  State 
Highway  Commission  pending  in  the  Supreme  Court. 

Throughout  the  biennium  the  staff  has  had  the  very  complete  cooperation 
of  the  State  Highway  Commission  and  the  Director  of  Highways  in  the 
prosecution  of  the  Attorney  General's  work  for  the  State  Highway  Com- 
mission. 

Tort  Claims  and  Workmen's  Compensation 

The  State  Tort  Claims  Act,  which  was  enacted  in  1951,  imposed  upon 
the  Attorney  General  the  duty  of  representing  the  various  State  depart- 
ments, institutions  and  agencies,  with  the  exception  of  the  State  Highway 
and  Public  Works  Commission.  In  1957,  when  the  Highway  and  Public 
Works  Commission  was  separated  by  the  General  Assembly,  the  Attorney 
General  assumed  the  duty  of  representing  this  department  in  like  manner. 

In  1959,  the  General  Assembly  enacted  a  statute  requiring  all  depart- 
ments, institutions  and  agencies  of  the  State  to  acquire  liability  insurance 
on  all  State-owned  motor  vehicles  (Chapter  1248,  Session  Laws,  1959). 
The  effective  date  of  this  Act  was  July  1,  1959. 

During  the  biennium  from  July  1,  1958,  to  July  1,  1960,  a  total  of  1230 
tort  claims  was  filed  against  the  various  departments,  institutions  and 
agencies  of  the  State.  Approximately  500  of  this  number  were  handled  by 
the  Attorney  General.  About  one-half  of  these  were  settled,  and  the  re- 
mainder were  heard  before  the  North  Carolina  Industrial  Commission,  as 
provided  by  law. 

An  undetermined  number  of  tort  claims  against  the  State,  in  which 
State-owned  motor  vehicles  were  involved,  were  settled  by  the  insurance 
carrier  for  the  various  departments,  institutions,  and  agencies  during  the 
second  half  of  the  biennium. 

In  addition  to  its  duty  of  representing  the  various  departments,  institu- 
tions and  agencies  of  the  State  in  claims  filed  under  the  Tort  Claims  Act, 
the  Attorney  General  represents  the  State  in  disputed  Workmen's  Com- 
pensation claims  filed  by  State  employees.  During  the  past  biennium 
approximately  300  disputed  claims  involving  State  employees  were  heard 
by  the  Commission. 
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DIGEST  OF  OPINIONS 
AGRICULTURE 

1  March  1960 

Agriculture;  Fertilizer;  Simultaneous  Application  of  Registered  and 
Unregistered  Fertilizer 

The  simultaneous  application  by  a  contractor  of  a  registered  and  un- 
registered fertilizer,  the  unregistered  fertilizer  having  been  supplied  by 
the  farmer,  does  not  constitute  a  sale  of  a  "mixed  fertilizer"  within  the 
contemplation  of  the  North  Carolina  Fertilizer  Law  of  1947. 

9  September  1959 

Agriculture;  Food,  Drug  and  Cosmetic  Act;  Spring  Water 

If  natural  spring  water  is  advertised  as  having  a  therapeutic  value  and 
as  being  intended  for  use  in  the  cure,  mitigation  or  treatment  of  certain 
diseases,  such  spring  water  would  be  considered  a  drug  within  the  meaning 
of  the  North  Carolina  Food,  Drug  and  Cosmetic  Act,  and  would  come  within 
the  purview  of  G.  S.  106-38  (b)  relating  to  the  advertisement  of  drugs. 

7  April  1960 

Agriculture;  Marketing;  Production  and  Distribution  of  Eggs 

A  poultry  processor  commercially  marketing  an  egg  supply  obtained  as 
a  by-product  from  the  slaughter  of  poultry  is  a  distributor  subject  to  the 
provisions  of  the  North  Carolina  Egg  Law  (Article  25,  Chapter  106)  rather 
than  an  egg  producer  and  exempt  under  G.  S.  106-245.11. 

31  July  1958 

Agriculture  ;  Milk  and  Dairy  Products  ;  Labeling  of  Cartons  ; 
Misbranding;  Sufficiency  of  Label 

G.  S.  106-130  and  G.  S.  106-268  prohibit  labeling  on  containers  or  cartons 
containing  food,  milk  or  dairy  products  if  it  is  false  or  misleading  in  any 
particular  and  require  a  prominent  label  showing  the  name  of  the  defined 
product  and  the  name  of  the  producer,  processor  or  distributor,  as  well  as 
an  accurate  statement  of  the  quantity  of  contents  in  terms  of  weight  or 
measure.  Cartons  containing  milk  which  emphasize  the  brand  name  in 
large  letters  with  very  small  letters  at  the  bottom  of  the  carton  showing 
the  processor's  name  are  misleading  in  that  they  give  the  impression  to  the 
public  that  the  distributor  has  produced  and  processed  the  milk  as  his  own 
product;  ice  cream  cartons  containing  the  name  of  a  distributor  but  in 
truth  and  fact  contain  ice  cream  processed  or  manufactured  by  other  firms 
or  corporations  are  misleading  when  the  processor's  or  manufacturer's 
name  does  not  appear  in  prominent  letters  on  the  carton ;  ice  cream  cartons 
containing  the  name  of  the  company  manufacturing  same,  along  with  the 
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address  of  the  home  office  or  general  office,  are  sufficient  as  to  the  name 
and  address  of  the  producer  or  processor,  even  though  these  home  offices 
or  general  offices  may  be  out  of  the  State,  provided,  always,  a  code  number 
designating  the  name  of  the  plant  in  which  the  ice  cream  is  produced  or 
manufactured  is  stamped  on  the  carton. 

30  October  1959 

Agriculture;  Tobacco  Seed  Committee;  Powers  and  Duties 

The  Tobacco  Seed  Committee  does  not  have  the  authority  to  refuse  to 
recommend  for  recording  by  the  Commissioner  of  Agriculture  an  identifiable 
variety  of  tobacco  seed  on  the  ground  that  such  seed  will  produce  tobacco, 
the  leaf  of  which  will  not  qualify  for  the  full  government  support  price. 

27  July  1959 

Agriculture;  Uniform  Weights  and  Measures;  Moisture  Testing 
Meters  and  Devices 

Where  the  North  Carolina  Department  of  Agriculture  has  adopted 
moisture  content  tolerances  for  the  various  agricultural  commodities  whose 
weights  per  bushel  are  set  out  in  G.  S.  81-23,  the  Department  has  sufficient 
authority  to  regulate,  in  accordance  with  Article  1,  Chapter  6  of  the  rules 
and  regulations  of  the  North  Carolina  Department  of  Agriculture,  mois- 
ture testing  meters  and  devices  which  determine  the  moisture  content  of  the 
various  commodities. 

18  July  1958 

Agriculture;  Weights  and  Measures;  Tank  Trucks;  Inspection 

G.  S.  81-18  makes  it  unlawful  for  a  person  to  use  in  business  a  measuring 
device  which  has  not  been  checked  and  sealed  within  a  year  by  the  weights 
and  measures  Division  of  the  State  Department  of  Agriculture.  However, 
when  a  tank  is  equipped  with  a  metering  device  and  the  tank  itself  is  not 
used  as  a  method  of  measuring,  the  tank  in  such  instances  is  not  a  measur- 
ing device  and  is  not  subject  to  the  above  referred  to  statute. 


APPROPRIATIONS 

3  December  1959 

Appropriations;  General  Assembly  Expenses;  Printing  Revenue  Act 

Where  the  Appropriations  Act  passed  by  the  General  Assembly  incor- 
porated a  specific  recommendation  of  the  Advisory  Budget  Commission  for 
the  appropriation  of  funds  for  the  printing  of  The  Revenue  Act,  as  amended, 
the  failure  of  the  General  Assembly  to  enact  a  statute  requiring  the  print- 


12  BIENNIAL  REPORT   OF   THE  ATTORNEY  GENERAL  [VOL. 

ing  of  The  Revenue  Act,  as  amended,  would  not  have  the  effect  of  deleting 
or  defeating  the  specific  appropriation,  and  the  allotment  of  funds  from 
such  appropriation  may  be  made  subject  to  the  approval  of  the  Director 
of  the  Budget  or  such  person  as  may  be  designated  or  appointed  by  him 
in  writing  to  perform  that  duty.  Article  1,  Chapter  143  of  the  General 
Statutes. 


ARCHITECTS 

13  January  1960 

Architects;  Practice  of  Architecture 

An  employee  of  a  corporation  in  preparing  building  plans  and  specifica- 
tions for  the  corporate  employer  is  not  an  "individual  making  plans  for  a 
building  for  himself"  under  the  provisions  of  G.  S.  83-12. 


ART 

8  February  1960 

Art;  The  North  Carolina  Museum  of  Art;  Sales  from  Book  Shop 

Sales  made  from  the  Book  Shop  of  the  State  Museum  of  Art  are  exempt 
from  the  provisions  of  G.  S.  66-58  which  prohibit  governmental  agencies 
from  engaging  in  business  in  competition  with  citizens  of  the  State. 


BAIL 


30  April  1959 


Bail;  When  Set  by  Sheriff  or  Other  Officer  Having  Custody;  Author- 
ity OF  Sheriff  Where  Amount  of  Bail  is  Previously  Fixed 
BY  A  Magistrate 

The  provisions  of  G.  S.  15-108  relating  to  bail  do  not  authorize  a  sheriff 
or  other  officer  having  custody  of  a  prisoner  to  fix  the  bail  of  the  prisoner 
and  release  him  where  a  bail  has  previously  been  set  for  such  prisoner  by 
a  magistrate.  The  sheriff  or  other  officer,  however,  can  take  the  bail  of  a 
prisoner  in  their  custody  under  such  terms  and  amounts  as  have  been 
fixed  by  the  committing  magistrate. 
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BANKS 

17  September  1958 

Banks;  Application  to  Establish  Bank;  Conditional  Approval;  Effect 
OF  Failure  to  Meet  Condition 

When  an  application  to  form  a  new  bank  is  approved  by  the  Commissioner 
of  Banks  and  the  State  Banking  Commission  on  condition  that  the  proposed 
bank  be  approved  by  the  Federal  Deposit  Insurance  Corporation  and  the 
F.  D.  I.  C.  refused  approval,  such  action  terminates  that  proceeding  to 
establish  a  nevsr  bank.  Thereafter,  in  order  to  create  such  bank,  it  is  neces- 
sary to  apply  anew  to  the  Commissioner  of  Banks. 

31  October  1958 

Banks;  Change  of  Bank's  Name;  Authority  of  Commissioner  of  Banks 

In  view  of  the  fact  that  the  original  granting  of  a  charter  to  establish  a 
bank  must  be  approved  by  the  State  Banking  Commission,  an  amendment 
to  the  bank's  charter,  changing  its  name,  is  also  subject  to  the  approval 
of  the  State  Banking  Commission. 

3  April  1959 

Banks;  Checks  Issued  on  Sunday 

A  check  issued  in  North  Carolina  on  Sunday  is  just  as  "good"  as  one 
issued  on  any  other  day. 

18  February  1S59 

Banks;  Commercial  and  Industrial  Banks;   Single  Payment  Loans; 

Loan  Fees 

A  "single  payment"  loan  is  not  an  installment  loan  and,  therefore,  a  bank 
would  not  be  authorized  to  collect  with  respect  thereto  the  fees  provided 
for  installment  loans  in  Paragraph  3  of  Section  53-141  of  the  General 
Statutes. 

19  June  1959 

Banks;  Deputy  Commissioner  of  Banks;  Oath  of  Office 

A  Deputy  Commissioner  of  Banks  appointed  pursuant  to  H.  B.  351, 
enacted  by  the  1959  General  Assembly,  should  take  an  oath  of  office. 

28  May  1959 

Banks;  Establishment  of  Branch  Bank;  Criteria  of  Commissioner  of 
Banks;  Assurance  of  Solvency  of  Branch 

The  Commissioner  of  Banks  is  not  authorized  to  permit  the  establishment 
of  a  branch  bank  unless  it  is  demonstrated  to  the  Commissioner's  satisfac- 
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tion  that  the  branch  will  be  self-supporting  in  a  reasonable  period  of  time 
and  a  period  of  three  years  is  not  too  long  if  the  Commissioner  is  of  the 
opinion  that  a  three-year  period  would  reasonably  be  necessary  in  order 
for  a  new  branch  to  become  self-supporting. 

2  July  1958 
Banks;  Examination  Fees;  Authority  to  Reduce  Fees 

Section  53-122  of  the  General  Statutes  contains  certain  provisions  for 
the  reduction  of  bank  examination   fees  by  the   Commissioner  of  Banks. 

A  mandatory  reduction  is  possible  only  when  a  surplus  exists  in  an 
amount  exceeding  the  estimated  cost  of  operating  the  office  of  Commis- 
sioner of  Banks  for  the  ensuing  fiscal  year. 

A  permissive  reduction  of  fees  may  be  made  only  if  the  estimated  fees 
will  exceed  the  estimated  operating  costs  for  the  ensuing  fiscal  year  and 
such  permissive  reduction  is  subject  to  two  further  qualifications:  (1)  That 
such  reduction  shall  not  be  in  a  percentage  greater  than  fifty  percent,  and 
(2)  such  reduction  shall  not  result  in  reducing  the  fees  to  be  collected  dur- 
ing the  ensuing  fiscal  year  below  the  estimated  cost  of  operating  the  Bank- 
ing department  for  such  fiscal  year. 

22  July  1958 

Banks;  Excise  Tax;  Inclusion  of  Bad  Debts  Charged  Off  Prior  to  1957 
and  Recovered  in  1957  for  Excise  Tax 

Banks  are  not  permitted  to  exclude  recoveries  of  bad  debts  which  were 
written  off  in  taxable  years  prior  to  1957  when  reporting  net  income  for 
the  purpose  of  the  excise  tax  on  banks. 


22  July  1958 

Banks;  Excise  Tax;  Inclusion  of  Income  from  Stock  in  Federal 

Reserve  Banks 

Banks  must  include  the  income  from  Federal  Reserve  Bank  stock  in  net 
income  for  purposes  of  the  excise  tax  on  banks. 


9  February  1959 

Banks;  Form  of  Share  Certificate;  Statement  As  to  Par  Value  of 

Each  Share 

When  a  bank  reduces  the  par  value  of  its  common  stock,  it  must  issue 
new  stock  certificates  because  the  statutes  require  thiat  each  share  certificate 
shall  state  on  its  face  the  par  value  of  each  share,  and  the  requirements  of 
the  statutes  would  not  be  met  by  sending  out  stickers  to  be  pasted  on  the 
old  certificates. 
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30  December  1958 

Banks;  Saturday  Closing;  Change  from  Five-day  Week  back  to 

Six-day  Week 

Once  the  banks  of  a  community  have  begun  operation  on  a  five-day  week 
basis  pursuant  to  the  provisions  of  G.  S.  53-77.2,  no  statutory  procedure 
exists  for  reverting  to  a  six-day  w^eek. 


15  July  1958 

Banks;  Small  Loans  Act;  Exemptions;  Determination  of  Exemption 

The  North  Carolina  Small  Loans  Act  exempts  certain  lending  agencies 
from  the  provisions  of  the  act.  The  duty  rests  upon  the  lender  claiming 
exemption  to  establish  his  right  to  exemption.  On  this  basis,  when  the  Com- 
missioner of  Banks  has  grounds  for  believing  a  particular  lender  claiming 
exemptions  is  not  entitled  to  exemption,  the  Commissioner  should  call  on 
that  lender  to  furnish  proof  of  his  right  to  exemption.  In  most  instances 
the  best  proof  would  be  the  books  and  records  of  the  lending  agency.  If 
such  lender  refuses  to  permit  Commissioner's  agents  to  examine  his  books 
and  records,  Commissioner  should  then  call  upon  such  lender  to  complj^ 
with  the  Small  Loans  Act  in  the  same  manner  as  if  he  were  not  exempt 
and  proceed  on  the  same  basis  as  Commissioner  would  in  the  case  of  any 
noncomplying  lender  subject  to  the  provisions  of  the  Act. 

12  January  1959 

Banks;  Small  Loans  Act;  Exemptions;  Motor  Vehicle  Loan; 
Additional  Collateral 

A  lending  agency  which  requires  and  accepts  collateral  in  addition  to 
motor  vehicles  on  loans  is  subject  to  the  provisions  of  the  North  Carolina 
Small  Loans  Act  and  does  not  have  the  exempt  status  of  the  lending  agency 
which  is  engaged  solely  in  the  business  of  making  loans  of  fifty  dollars  or 
more  secured  by  motor  vehicles. 


20  April  1959 

Banks;  Teller's  Window;  Right  to  Receia^  Loan  Payments 

Repayments  of  loans  may  be  accepted  by  a  bank  at  a  teller's  window 
located  at  a  different  place  than  the  bank  itself  provided  the  establishment 
of  such  teller's  window  has  been  properly  authorized. 
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BLUE  LAWS 

16  March  1959 

Blue  Laws;  Sunday  Blue  Laws 

North  Carolina  does  not  have  any  statewide  Sunday  closing  or  "blue" 
laws,  but  many  municipalities  have  adopted  a  variety  of  Sunday  closing 
ordinances. 


BOATING 

19  November  1959 

Boating;  Fees;  Authority  of  Dept.  of  Conservation  &  Development 

TO  Collect 

The  Department  of  Conservation  and  Development  has  the  authority  to 
collect  reasonable  fees  for  the  operation  of  boats  on  the  waters  of  State- 
owned  lakes. 


BUILDING  CODES 


3  December  1959 


Building  Codes;  Proposed  Swimming  Pool  Code;  Authority  of  Building 

Code  Council 

Under   existing   law,    the    State   Building    Code    Council   does   not   have 
authority  to  adopt  a  building  code  covering  swimming  pools. 


CEMETERIES 

10  December  1958 

Cemeteries;  Authority  of  Burial  Association  Commissioner  over  Public 

Cemeteries;  Perpetual  Care;  Private  Land-owners  Selling 

Grave  Spaces  By  Giving  Deed 

Article  7  of  Chapter  65  of  the  General  Statutes,  as  amended,  regulating 
public  cemeteries  which  advertise  or  have  connection  therewith  a  plan  of 
perpetual  care,  does  not  apply  to  a  land-owner  who  subdivides  his  land  into 
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grave  spaces  and  transfers  these  lots,  or  grave  spaces,  to  purchasers  by 
deed,  it  being  understood  that  the  land-owner  w^ill  not  care  for  the  grave 
spaces  but  that  such  duty  of  care  and  upkeep  is  upon  the  purchaser. 

20  January  1960 

Cemeteries;  Expenditure  of  Administrator  for  Perpetual  Care; 

Authorization 

An  executor  or  administrator  is  without  authority  to  expend  funds  for 
the  perpetual  care  of  a  cemetery  lot  unless  authorized  to  do  so  by  the 
will  of  the  testator  or  unless  such  expenditure  is  made  for  interment  of  the 
testator  or  intestate  in  a  cemetery  authorized  by  law  to  operate  as  a  per- 
petual care  cemetery  or  association.  G.  S.  28-120.1 


CITIZENSHIP 


14  September  1959 

Citizenship;  Loss  upon  Conviction  of  Felony;  Effect  of  Plea  of 
Nolo  Contendere 

The  plea  of  nolo  contendere  entered  in  a  Federal  case  does  not  prevent 
such  person  from  losing  citizenship  because  loss  of  citizenship  is  an  effect 
or  consequence  of  the  same  criminal  proceeding  in  which  the  plea  was 
entered. 


CIVIL  PROCEDURE 

26  September  1958 
Civil  Procedure;  Civil  Action;  Claim  and  Delivery;  Jurisdiction 
When  the  sole  or  chief  relief  demanded  is  the  recovery  of  personal  prop- 
erty, the  proper  venue  for  a  civil  action  is  in  the  county  where  the  property 
is  situated,  but  it  is  possible  for  an  ancillary  remedy  of  claim  and  delivery 
to  issue  properly  from  the  courts  of  a  different  county  from  that  in  which 
the  property  is  situated. 

28  June  1960 

Civil  Procedure;  Claim  and  Delivery;  Jurisdiction  of  Justice  of  the 
Peace;  Concealed  Property 

Upon  compliance  with  the  statutes  with  regard  to  jurisdiction  and  with 
regard  to  the  authorities  granted  to  the  sheriff,  a  house  wherein  property  is 
being  concealed,  providing  the  value  of  the  property  is  not  in  excess  of  $50.00. 
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may  be  broken  open  and  the  sheriff  of  the  county  may  obtain  possession. 
Of  course,  the  sheriff  should  use  no  more  force  than  is  reasonably  necessary 
and  should  do  no  more  damage  to  the  property  than  is  absolutely  required 
by  circumstances. 

19  November  1959 

Civil  Procedure;  Costs;  Sheriff's  Commissions  Upon  Execution 

In  serving  execution  on  a  civil  judgment,  the  sheriff  should  add  his  com- 
missions to  the  amount  of  the  execution  and  not  deduct  them  from  the  face 
amount  of  the  execution. 

1  March  1960 

Civil  Procedure;  Courts;  Service  of  Summons;  Leaving 
Summons  with  Defendant's  Wife  Insufficient 

Personal  service  in  a  civil  action  cannot  be  obtained  by  delivering  the 
summons  to  the  defendant's  wife.  The  statute  contemplates  delivery  to  the 
defendant  in  person. 

1  June  1959      i 

Civil  Procedure;  Enforcement  of  Undertaking  to  Stay  Execution 

Where  Appeal  from  Justice  of  Peace  is  Abandoned  and  Principal 

Judgment  Debtor  is  Bankrupt 

Wherein  undertaking  to  stay  execution  has  been  given  on  appeal  from 
a  justice  of  the  peace,  and  the  appeal  is  abandoned,  and  the  principal  judg- 
ment debtor  is  thereafter  declared  to  be  in  bankruptcy,  sureties  on  the 
undertaking  would  continue  to  be  liable  on  their  bond  inasmuch  as  such 
liability  has  become  fixed  at  the  time  the  appeal  was  abandoned  and  prior 
to  the  time  when  the  principal  judgment  debtor  became  bankrupt. 

24  July  1958 
Civil  Procedure;  Inquisition  of  Lunacy  Suit  In  Forma  Pauperis 

A  special  proceeding  or  a  petition  for  the  inquisition  of  lunacy  is  one  of 
those  proceedings  in  which  the  petitioner  may  file  his  or  her  petition  in 
forma  pauperis. 

18  January  1960 

Civil  Procedure;  Motions;  Notice;  Motions  to  Make  New  Parties 

Notice  of  a  motion  to  make  an  additional  party  defendant  in  civil  actions 
under  G.  S.  1-240  should  be  given  to  the  plaintiff. 
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30  July  1958 

Civil  Procedure;  Service  of  Process;  Authority  of  Constable  to  Serve 
Process  Directed  to  Sheriff 

Process  vs^hich  is  directed  to  the  sheriff  only,  and  not  to  the  "sheriff  or 
other  lawful  officer"  cannot  be  served  by  a  constable. 


8  July  1959 


CrviL  Procedure;  Service  of  Summons 


G.  S.  1-94  provides  that  the  officer  to  whom  a  summons  is  addressed  must 
note  on  it  the  date  of  its  delivery  to  him  and  serve  it  by  delivering  a  copy 
to  each  of  the  defendants.  Service  by  delivering  a  copy  to  the  husband  or 
wife  of  the  defendant  is  not  sufficient.  HARRINGTON  v.  RICE,  245  N.  C. 
640;  FIRST  NATIONAL  BANK  OF  CHARLOTTE  v.  WILSON,  80  N.  C. 
200. 

An  exception  is  made  in  the  case  of  service  of  process  in  summary 
ejectment  proceedings.  G.  S.  42-29  provides  that  service  of  such  process 
may  be  made  by  leaving  a  copy  at  the  defendant's  usual  or  last  place  of 
residence,  with  some  adult  person,  or,  if  the  defendant  has  no  usual  place 
of  residence  in  the  county  and  cannot  be  found  therein,  the  summons  may 
be  served  by  fixing  a  copy  on  some  conspicuous  part  of  the  premises  claimed. 

30  May  1960 

Civil  Procedure;  Sheriff's  Fees  in  Suits  Instituted  in  Forma  Pauperis 

When  a  suit  is  instituted  in  forma  pauperis,  sheriff,  whether  within  or 
without  the  county  when  properly  directed,  must  serve  subpoenas  for  wit- 
nesses without  first  obtaining  his  fees. 


COLLEGES 

12  November  1958 

Colleges;  A  &  T  College;  Scholarships;  Trustees  Without  Authority 
to  Remit  Tuition  and  Fees  as  Scholarship 

The  President  of  A  &  T  College  in  Greensboro  cannot  remit  tuition  and 
fees  as  scholarships,  and  the  Board  of  Trustees  cannot  authorize  the  grant- 
ing of  such  awards. 

----'•'-''-  ■'■         ■■-''■-  .-''   '■'■--        ■  '''-'--'  24  November  1958 


Colleges;  AppROPKiATiaNS .  for  Capital  Improvements,  State  Institu- 
tions; Agencies  AND  Departments  ;  Plan  of  Organization  and  Operation 
for  Community  Colleges,  Construction  of  Statutes  Passed  at  the  Same 
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Session  of  the  General  Assembly  and  in  pari  materia;  Objects  for 
WHICH  Funds  Granted  in  Aid  to  Community  Colleges  may  be  Expended 

There  is  no  conflict  between  Sec.  5  of  Chapter  1341  of  the  Session  Laws 
of  1957,  which  appropriates  funds  for  the  construction  and  equipping  of  new 
classroom  buildings,  and  subsection  (b)  of  Sec.  7  of  Chapter  1098  of  the 
Session  Laws  of  1957,  which  gives  in  detail  the  specific  kinds  of  buildings  for 
which  the  appropriations  may  be  used  when  granted  in  aid  of  community  col- 
leges; statutes  are  to  be  construed  in  pari  materia  when  they  relate  to  the 
same  subject  matter,  even  though  they  are  different  statutes  and  ratified 
on  different  days  of  the  same  session  of  the  General  Assembly.  The  actual 
intent,  history  and  spirit  of  the  two  acts  passed  at  the  same  session  should 
be  used  in  giving  effect  to  the  proper  interpretation;  when  the  two  acts  are 
harmonized  and  construed  together,  as  they  should  be,  there  are  no  conflicts 
in  these  two  acts. 


COMMERCIAL  FISHERIES 

23  January  1959 

Commercial  Fisheries;  Oysters;  Privately-Owned  Beds;  State  Grants 

An  oyster  bed  privately  owned  by  virtue  of  a  State  grant  is  subject  to 
reasonable  rules  and  regulations  promulgated  by  the  State  Fisheries  Com- 
mission. A  rule  or  regulation  pertaining  to  the  dredging  of  oysters  in  the 
New  River  would  apply  to  privately-owned  beds  as  well  as  any  other  part 
of  the  river  bed. 


CONSTITUTION 


4  February  1959 


Constitution;  Amendment  of  Constitution;  Submission  of  Revised  Con- 
stitution in  its  Entirety;  Time  of  Election  Thereon 

The  General  Assembly  may  submit  to  a  vote  of  the  people  a  complete  re- 
vised Constitution  in  lieu  of  separate  amendments  to  the  existing  Constitu- 
tion. The  General  Assembly  may  make  provision  for  submitting  proposed 
constitutional  amendments  to  the  voters  of  the  whole  state  at  a  general 
election  other  than  the  regular  biennial  election  for  county  officals  but  in 
any  event  such  question  must  be  submitted  at  "the  next  general  election." 
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CONTRACTORS 

29  July  1958 

contractors;  electrical  contractors;  exemptions;  person  doing 
Work  on  Own  Property 

A  person  who  does  electrical  work  only  on  his  own  property,  whether 
rental  or  otherwise,  is  not  required  to  be  licensed  under  the  State  law 
relating  to  the  licensing  of  electrical  contractors. 


CONTRACTS 

23  December  1958 

Contracts;  Public  Bidding;  Effect  of  Fair  Trade  Act 

The  provisions  of  the  Fair  Trade  Act  do  not  apply  to  the  State  or  politi- 
cal subdivisions  of  the  State  in  making  purchases. 


CORPORATIONS 

10  July  1959 
Corporations;  Articles  of  Incorporation;  Duty  of  Secretary  of  State 

The  Secretary  of  State  must  determine  whether  the  articles  of  incorpora- 
tion are  regular  in  content  and  in  compliance  with  the  law. 

In  those  instances  where  the  articles  do  not  contain  the  proper  addresses 
of  the  registered  office,  the  incorporators  or  directors  and  it  is  obvious 
that  this  requirement  could  have  been  complied  with,  the  Secretary  would 
be  justified  in  refusing  to  certify  the  articles.  Those  offering  the  articles 
should  be  notified  of  the  irregularity  and  given  the  opportunity  to  furnish 
the  omission  or  otherwise  explain  the  same. 

12  February  1960 

Corporations;  Capital  Stock;  Public  Policy 

While  a  corporate  charter  may  grant  preference  as  between  classes  of 
stock  as  to  payment  of  dividends  or  distribution  on  liquidation,  as  a  matter 
of  public  policy,  the  charter  may  not  entirely  deny  the  right  to  dividends 
and  to  distribution  on  liquidation. 
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6  January  1959 

Corporations;  Dissolution;  Failure  to  Commence  Business 

A  corporation  which  has  not  commenced  business  or  received  payment 
on  any  subscriptions  to  its  shares  must  comply  with  the  provisions  of  G.  S. 
55-119  relative  to  publication  of  notice  of  dissolution. 

12  January  1959 

Corporations;   Electric  Membership  Corporations;    Foreign  Domesti- 
cated  Corporations;   Dissolution;    Distribution   of   Assets 

The  provisions  of  G.  S.  117-24,  stating  that,  upon  dissolution  of  an 
electric  membership  corporation  and  after  payment  of  all  its  debts,  remain- 
ing assets  become  the  property  of  the  State,  apply  to  the  dissolution  of 
foreign  electric  membership  corporations  domesticated  in  this  State  having 
assets  in  this  State. 

13  January  1959 

Corporations,  Foreign;  Nonprofit  Corporation;  Domestication; 

Exemptions 

A  foreign  nonprofit  corporation  is  not  required  to  domesticate  in  this 
State  when  its  sole  activity  in  this  State  consists  of  employing  one  inspec- 
tor to  inspect  for  safety  purposes  the  loading  of  dangerous  cargoes  when 
all  cargoes  inspected  are  loaded  for  the  purpose  of  shipment  in  interstate 
or  foreign  commerce. 

14  May  1959 

Corporations;  Nonprofit  Corporations;  Domestication;   Conducting 

Affairs 

A  foreign  nonprofit  corporation  may  lease  lands  in  North  Carolina  with- 
out being  required  to  domesticate  in  this  State.  If  the  corporation  does 
more  than  execute  the  lease,  however,  it  would  be  required  to  domesticate. 


COUNTIES 


10  July  1958 

Counties;  ABC  Boards;  ABC  Profits;  Hospitals;  Nonprofit  Hospitals; 

Use  of  ABC  Funds 

In  the  absence  of  a  local  statute  providing  otherwise,  a  board  of  county 
commissioners  may  expend  county  ABC  store  profits  to  make  permanent 
improvements  in  connection  with  a  nonprofit  charitable  hospital  operated  in 
the  county. 


35]  BIENNIAL   REPORT   OF   THE   ATTORNEY  GENERAL  23 

3  June  1960 

Counties;  Appropriation  of  Funds  from  Tax  Sources  for  National 
Guard  Armory  Construction 

Counties  of  the  State  are  authorized  to  appropriate  funds  from  tax 
sources  for  National  Guard  Armory  construction. 

5  December  1958 
Counties;  Capital  Reserve  Fund 

Both  the  county  and  municipal  Capital  Reserve  Acts  of  1943  expired 
by  limitation  on  July  10,  1947.  G.  S.  153-142.21  and  G.  S.  160-444. 

Chapter  863,  Session  Laws  of  1957,  now  codified  as  Article  35,  Chapter 
160  of  the  General  Statutes,  authorizes  the  creation  of  a  Capital  Reserve 
Fund  by  municipalities  for  certain  specific  purposes.  There  is  no  similar 
act  for  counties. 


8  February  1960 

Counties;  Construction  op  Water  and  Sewer  Lines;   Part  of  Water 

and  Sewer  Line  Running  Through  Another  County;  Municipal 

Corporations;  Construction  of  Fire  Protection  Facility  Outside 

of  City  Limits 

A  county  has  the  right  to  spend  surplus  or  nontax  funds  to  extend  both 
water  and  sewer  lines  from  the  corporate  limits  of  a  municipality  to  a 
community  or  industry  located  in  the  county. 

A  municipality  has  a  right  within  the  permissible  distances  authorized  by 
G.  S.  160-238  to  provide,  install  and  maintain  water  mains,  pipes,  hydrants, 
buildings  and  equipment  for  the  purpose  of  fire  protection  for  the  sole  use 
of  a  community  or  industry. 

10  August  1959 
Counties;  County  Agents;  Expenses  of  Attending  Conventions 

The  expenditure  of  funds  for  county  farm  and  home  demonstration 
agents'  activities  is  for  a  public  purpose  and  attendance  at  conventions  of 
such  agents  is  sufficiently  related  to  the  work  of  such  office  as  also  to  be 
regarded  as  for  a  public  purpose.  Therefore,  nontax  funds  could  properly 
be  used  to  defray  reasonable  expenses  of  such  officials  in  attending  State 
or  National  conventions. 


29  April  1959 
Counties;  County  Boundaries;  How  Determined 

The  procedure  for  settling  the  question  of  disputed  county  boundaries 
is  set  out  in  Section  153-11  of  the  General  Statutes. 
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14  July  1958 

Counties;  County  Depositories;  Ineligibility  of 
Building  and  Loan  Association 

Under  the  provisions  of  Section  153-135  of  the  General  Statutes,  a  build- 
ing and  loan  association  may  not  be  designated  as  an  official  depository  for 
daily  deposits  of  county  funds. 

24  July  1958 

Counties;  County  Fire  Districts;  Purchase  of 
Radio  Equipment 

When  a  fire  district  has  been  properly  organized  in  a  county,  radio 
equipment  may  be  purchased  in  the  same  manner  as  other  equipment,  if, 
under  all  the  circumstances,  it  is  deemed  reasonably  necessary  in  operating 
an  efficient  fire  department. 

13  July  1959 

Counties;  County  Superintendent  op  Public  Welfare;  Merit  System 
Law;  Salary  of  County  Superintendent 

After  a  county  welfare  board  has  fixed  the  salary  of  the  county  super- 
intendent of  public  welfare  in  accordance  with  the  Merit  System  compen- 
sation plan,  a  levy  of  taxes  for  the  special  purpose  of  providing  funds  to 
pay  such  salary  is  authorized  and  directed  by  statute. 

25  April  1960 

Counties;  County  Surveyors;  Appointed  by  Board  op  County 
Commissioners 

Except  for  a  small  number  of  counties  listed  in  G.  S.  154-3,  a  county 
surveyor  is  not  elected  in  each  county.  Instead,  the  Board  of  County  Com- 
missioners has  discretionary  authority  to   appoint  a  surveyor. 

6  April  1959 

Counties;  Drainage  Districts;  Loan  to  District  Authorized;  Gift  to 
District  not  Authorized 

There  is  no  general  authority  for  a  Board  of  County  Commissioners 
to  make  a  gift  of  funds  to  be  used  in  the  course  of  creating  or  establishing 
a  drainage  district. 

7  January  1960 

Counties;  Electrical  Ordinances;   County  Electrical  Inspectors 

A  county  does  not  have  legislative  powers  comparable  to  those  bestowed 
upon  cities  and  towns,  and  it  is  doubtful  that  a  county,  under  authority 
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of  G.  S.  143-138  (e),  may  adopt  piecemeal  building  regulations  (i.e.,  elec- 
trical code)  which  would  have  the  effect  of  superseding  or  suspending  the 
operation  of  the  North  Carolina  State  Building  Code  in  that  "particular 
political  subdivision",  and  such  ordinances,  if  enacted,  would  be  ineffective 
as  no  penalty  for  violation  of  same  is  provided  by  a  statute  similar  to  G.  S. 
14-4  declaring  it  to  be  a  misdemeanor  and  prescribing  punishment  for 
violation  of  an  ordinance  of  a  city  or  town. 


14  May  1959 

Counties;  Funds  Expended  for  Care  of  Indigents;  Reimbursement 
TO  the  County  Poor  Fund 

Any  money  received  by  a  county  as  reimbursement  for  monies  expended 
in  the  care  of  indigent  persons  should  be  returned  to  the  county's  poor  fund, 
the  source  of  the  original  expenditure. 


26  February  1959 

Counties;  Municipalities;  Hospital  Aid;  Loans  and  Gifts  to  and  From 

Counties  and  Cities 

G.  S.  131-126.26  authorizes  a  county  to  lend  money  to  a  city  for  hospital 
purposes,  however,  this  statutory  right  to  lend  and  borrow  is  subject  to 
certain  constitutional  limitations.  The  county  could  not  lend  ad  valorem  tax 
revenues  except  to  the  extent  that  they  represented  available  proceeds 
from  a  duly  authorized  tax  levy  for  general  hospital  purposes.  The  city 
or  town,  in  turn,  could  borrow  only  within  the  limits  of  the  constitutional 
provision  which  authorizes  borrowing  without  a  vote  of  the  people  only 
to  the  extent  of  two-thirds  of  the  amount  by  which  its  outstanding  indebt- 
edness was  reduced  the  last  preceding  fiscal  year. 


13  May  1959 

Counties;   Municipalities;   Local  Development;   Industrial 
Development;  Expenditure  of  Funds 

A  county  or  municipality  is  without  authority  to  expend  funds  to  attract 
industry  unless  it  acts  pursuant  to  Chapter  158  of  the  General  Statutes  or 
unless  it  has  local  enabling  legislation. 


18  May  1959 

Counties;   Municipalities;    Municipal  Building;    Municipal  Fire  and 
Jail  Departments;   Right  of  County  to  assist   Municipality 

There  is  no  general  statutory  authority  which  would  permit  a  county  to 
assist  a  city  in  constructing  jail  facilities. 
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16  December  1959 
Counties;  Municipalities;  Sewer  and  Water  Lines;  Construction  of 

V/ATER   AND    SEWER    LINES    OUTSIDE    CORPORATE    LIMITS;    EXTENSION    OF 

Sewer  and  Water  Lines 

G.  S.  153-9  (46)  authorizes  a  county  to  construct  and  operate  water  and 
sewer  systems.  G.  S.  160-255  and  G.  S.  160-256  authorize  municipalities, 
within  limits,  to  furnish  water  and  sewer  service  outside  the  city  limits. 
Nontax  funds  and  surplus  funds  may  be  used  for  these  purposes.  There  is  no 
legal  objection  to  a  county  and  city  doing  jointly  what  each  is  authorized 
to  do  separately  with  respect  to  water  and  sewer  service  outside  city  limits. 

2  May  1960 

Counties;  Public  Administrator;  Number  of 

Only  one  public  administrator  may  be  appointed  under  G.  S.  28-17  for 
each  county. 

30  June  1960 

Counties;  Purchase  of  Equipment 

G.  S.  153-2.1  authorizes  continuing  contracts  but  this  does  not  include 
installment  contracts. 

28  March  1960 

Counties;  Sale  of  Property  By  Board  of  Education 

County  board  of  education  may  not  transfer  to  the  North  Carolina  De- 
partment of  Motor  Vehicles  a  parcel  of  land  without  specific  legislative 
authority  or  complying  with  G.  S.  115-126. 

21  March  1960 

Counties;  Sale  of  Surplus  Real  Property  at  Private  Sale;  Authority 
of  Rowan  County  to  Warrant  Conveyances 

Subject  to  the  limitations  stated  in  Vaughn  v.  Commissioners,  118  N.  C. 
636  and  Southport  v.  Stayiley,  125  N.  C.  i6i,  it  would  appear  that  the  county 
commissioners  of  Rowan  County  are  empowered  to  sell  property  described 
in  deed  submitted  to  an  individual  or  corporation  upon  such  consideration 
as  may  in  their  opinion  be  in  the  best  interest  of  the  inhabitants  of  the 
county  and  at  public  or  private  sale. 

Insofar  as  the  covenants  contained  in  the  deed  are  concerned.  Rowan 
County  is  empowered  by  G.  S.  160-61.1  to  execute  a  warranty  deed. 

17  August  1959 

Counties;  Sewer  Systems;  Extension  of  Municipal  Line  Outside 
Limits  of  Municipality 

Under  certain  circumstances  a  county  has  authority  to  construct  sewer 
lines  outside  the  limits  of  municipalities  pursuant  to  the  authority  granted 
in  G.  S.  153-9   (46)   or  G.  S.  153-11.2. 


35]  BIENNIAL  REPORT   OF   THE   ATTORNEY  GENERAL  27 

7  May  1959 

Counties;   Special  Levy;  Levy  Discontinued;   Use  of   Surplus 

When  the  purpose  for  which  a  tax  levy  has  been  made  have  been  ful- 
filled and  the  levy  has  been  discontinued,  the  remaining  surplus  from  the 
levy  may  be  placed  in  the  county  general  fund  and  expended  for  any 
county  public  purpose. 

19  January  1960 

Counties;  Vacancies  on  County  Board  of  Elections;  How  Filled 

Whenever  a  vacancy  occurs  in  the  membership  of  a  county  board  of 
elections,  the  State  chairman  of  the  political  party  of  the  vacated  member 
shall  have  the  right  to  recommend  tw^o  electors  for  such  office,  and  it  shall 
be  the  duty  of  the  State  Board  of  Elections  or  the  chairman  of  the  State 
Board  of  Elections  to  fill  the  vacancy  from  the  names  thus  recommended. 

15  February  1960 

Counties;  Waiver  of  Governmental  Immunity;  Tort  Liability;  Extent 
OF  Waiver  by  Purchaser  of  Liability  Insurance 

Under  the  provisions  of  G.  S.  153-9,  Subsection  44,  a  county's  waiver  of 
its  governmental  immunity  is  limited  to  the  liability  insurance  coverage 
purchased,  and  the  excess  or  other  liability  beyond  limits  is  not  waived 
and  the  county's  immunity,  if  any,  is  not  disturbed  as  to  the  excess. 


COUNTY  COMMISSIONERS 

31  December  1959 

County  Commissioners;  Electrical  Ordinances;  County 
Electrical    Inspectors 

County  commissioners  have  the  discretionary  power  under  G.  S.  160-122 
to  appoint  electrical  inspectors,  but  they  do  not  have  authority  to  enact 
ordinances  creating  standards  to  control  electrical  installations  in  buildings 
located  in  the  county.  Under  G.  S.  143-138  (b),  the  governing  body  of  the 
county  is  authorized  to  adopt  a  resolution  making  the  provisions  of  the 
North  Carolina  State  Building  Code  applicable  to  buildings  located  in  the 
county,  which  are  otherwise  exempt  from  the  Building  Code. 

5  February  1960 

County  Commissioners;  Employment  of  Counsel 

A  county  has  authority  to  employ  such  legal  counsel  as  the  Board  of 
Commissioners  deems  reasonably  necessary  and  desirable  for  representing 
the  Board  in  official  county  litigation. 
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13  August  1959 

County  Commissioners;  Expenditure  of  County  Funds 
Outside  of  County  for  College  Sewer  Lines 

The  Board  of  Commissioners  of  a  county  has  no  authority  to  expend 
funds,  even  funds  derived  from  sources  other  than  tax  levies,  for  a  college 
sewer  line  located  outside  the  boundaries  of  the  county. 

17  June  1960 

County  Commissioners;  Expenditures;  Expenses  of  Officials 
Attending  Conferences  and  Conventions 

The  governing  board  of  a  municipality  or  county  may  pay  the  expenses  of 
its  officials  in  attending  conventions  and  conferences. 

9  October  1958 

County  Commissioners;  Expenditure  of  Public  Funds; 

Public  Purpose;  Building  Gasoline  Service  Station  for 

Rental  Purposes 

A  county  does  not  have  legal  authority  to  expend  public  funds  to  con- 
struct a  gasoline  filling  station  on  a  vacant  lot  which  the  county  owns  in 
order  to  increase  its  rental  value. 

16  July  1958 

County  Commissioners  ;  Fire  Districts  ;  Tax  Levy  on  Petition 
WITHOUT  Vote  of  People 

When  a  statute  imposes  a  mandatory  duty  upon  an  official  or  an  official 
board,  the  official  or  the  board  should  perform  such  mandatory  duty  unless 
and  until  the  statute  in  question  is  declared  invalid  by  a  court  of  competent 
jurisdiction. 

9  October  1958 

County  Commissioners;  Local  Development;  Donations  to 
Encourage  Location  of  Industry 

In  the  absence  of  local  enabling  legislation,  a  county  can  expend  funds 
to  attract  industry  only  in  accordance  with  the  provisions  of  Chapter  158 
of  the  General   Statutes  entitled  "LOCAL  DEVELOPMENT." 

22  June  1959 

County  Commissioners;  Poor  Fund;  County  Department  of  Public 

Welfare;  County  Appropriations  Through  Poor  Fund  for  School 

Lunches;  Indigent  Pupils 

County  Commissioners  are  authorized  to  appropriate  public  funds  for 
the  purpose  of  providing  assistance  to  indigent  children  for  a  school  lunch 
program  and  to  administer  and  to  supervise  the  plan  through  county  de- 
partments of  public  welfare. 
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6  October  1959 

County  Commissioners;  Powers;  Construction  of  Water  and 

Sewer  Lines  by  County  Authorities;  Statutory  Construction  of  G.  S. 

153-9(46)   AND  G.  S.  153-11.2 

G.  S.  153-9(46)  clearly  contemplates  and  authorizes  the  operation  of 
water  and  sewer  systems  constructed  under  its  provisions  in  whatever  man- 
ner the  responsible  county  commissioners  find  most  business-like,  expedient, 
and  satisfactory.  This  broad  grant  of  discretion  m  operation  or  disposal  of 
the  systems  would  include  an  area,  whereby  the  systems  would  be  leased  to 
a  municipal  corporation  to  which  they  are  connected,  in  consideration  of  an 
annual  rental,  although  nominal,  and  an  agreement  by  the  municipal  cor- 
poration to  maintain  and  operate  the  lines  at  no  expense  to  the  county. 

29  January  1960 

County  Commissioners;  Right  of  Chairman  to  Vote 

In  the  absence  of  a  local  law  providing  otherwise,  the  chairman  of  the 
Board  of  County  Commissioners  has  the  same  right  to  vote  at  meetings 
of  the  Board  as  any  other  member  of  the  Board. 

26  June  1959 

County  Commissioners;  Sheriff;  purchase  of  Automobile  for  Sheriff's 

Department 

A  county  may  not  expend  funds  to  purchase  an  automobile  for  the 
Sheriff's  department  or  to  purchase  uniforms  for  the  sheriff  and  his 
deputies  without  statutory  authorization. 

28  January  1960 

County  Commissioners;  Zoning  Regulations;  No  Penalties  or  Criminal 
Punishment  Provided 

Under  Chapter  1006,  1959  Session  Laws,  boards  of  county  commissioners 
are  given  power  to  enact  county  zoning  regulations,  but  they  do  not  have 
authority  to  impose  penalties  or  prescribe  punishment  for  the  violation 
of  such  zoning  regulations,  and  it  is  not  a  violation  of  State  law  to  violate 
a  county  zoning  regulation  adopted  under  the  authority  of  the  foregoing 
Act. 
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COURTS 

1  October  1958 

Courts;  Appeal  to  Superior  Court  From  Recorder's  Court  When  Plea 
OF  Guilty  is  Entered 

G.  S.  15-177.1  provides  that  in  all  cases  of  appeal  to  the  Superior  Court 
in  a  criminal  action  from  a  justice  of  the  peace  or  other  inferior  court, 
the  defendant  shall  be  entitled  to  a  trial  de  novo  without  prejudice  from 
the  former  proceedings  of  the  court  below  regardless  of  the  plea  entered 
or  the  judgment  pronounced  thereon. 

In  STATE  v  CANADY,  246  NC  613  it  is  held  that  where  suspended  sen- 
tence is  entered  and  the  defendant  complies  with  certain  of  the  terms  of 
suspension,  he  waives  his  right  to  appeal. 

The  distinction  between  the  foregoing  situations  seems  to  be  that  if  the 
defendant  complies  with  some  of  the  terms  of  the  judgment,  he  thereby 
loses  his  right  to  appeal  but  merely  by  pleading  guilty  in  an  inferior  court 
the  defendant  does  not  lose  his  right  of  appeal  guaranteed  to  him  by 
G.  S.  15-177.1. 

3  February  1959 

Courts;  Clerks  of  Court;  Entry  of  Judgment  in  Minute  Docket; 
Cross  Reference  to  Judgment   Docket  Not   Sufficient 

Since  the  Minute  Docket  is  the  only  complete  record  of  proceedings  had 
in  court  during  term,  any  judgments  entered  should  be  set  out  therein 
verbatim  and  a  mere  cross  reference  to  the  summarized  judgment  as 
the  same  may  appear  in  the  Judgment  Docket  does  not  constitute  compliance 
with  the  provisions  of  G.  S.  2-42(8). 

4  March  1959 

Courts;  Criminal  Procedure;  Appeals  from  Justices  of  the  Peace  in  a 
County  Having  a  County  Recorder's  Court 

It  is  the  duty  of  the  clerk,  under  G.  S.  7-243,  to  docket  appeals  from  a 
justice  of  the  peace  in  criminal  cases  in  the  recorders  court.  While  G.  S. 
7--243  appears  to  be  in  conflict  with  Articles  IV,  §  27  of  the  North  Carolina 
Constitution  which  gives  a  right  of  appeal  from  a  justice  of  the  peace  to 
the  Superior  Court,  it  is  "the  law"  unless  repealed  by  the  Legislature  or 
declared  unconstitutional. 

19  August  1959 

Courts;  Domestic  Relations;  Appeal  to  the  Superior  Court  in  Pro- 
ceedings Involving  Delinquency,  Neglect  or  Dependency  of  Children 

G.  S.  110-40  and  not  G.  S.  7-107  is  applicable  to  an  appeal  from  a 
Domestic  Relations  Court  to  the  Superior  Court  in  the  matter  involving 
delinquency,  neglect  or  dependency  of  a  child  coming  within  the  jurisdiction 
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of  a  Juvenile  Court.  G.  S.  7-107  applies  only  to  appeals  in  criminal  cases, 
bastardy  cases  and  cases  involving  the  custody  of  juveniles  under  the  pro- 
visions of  G.  S.  7-103  (c).  Juvenile  and  Domestic  "Relations  Courts  do  not 
deal  vs^ith  young  offenders  as  criminals  but  rather  as  wards  of  the  state. 

25  March  1959 

Courts;  Domestic  Relations  Courts;  Countywide  court;  Authority  of 
County  Commissioners  to  Establish 

A  county-wide  Domestic  Relations  Court  may  be  established  under  Article 
13  of  Chapter  7  of  the  General  Statutes  by  proper  resolution  by  the  County 
Commissioners,  and  the  joinder  of  governing  bodies  of  included  incorporated 
municipalities  is  not  required. 

29  December  1959 

Courts;  Domestic  Relations  Courts;  Disposition  of  Child  Born  of 
Female  Prisoner;  Responsibility  of  the  County  Domestic  Relations 

Court 

G.  S.  148-47  does  not  make  it  mandatory  for  the  female  prisoner  and 
her  child  to  appear  in  the  Juvenile  or  Domestic  Relations  Court  for  a  formal 
hearing  in  order  for  the  court  to  enter  a  proper  custody  order.  Under  this 
statute,  a  female  prisoner  does,  however,  have  the  legal  right  to  appear  in 
court  for  a  hearing  regarding  the  custody  of  her  child  and  after  serving 
the  prisoner  with  proper  notice  the  court  may  direct  that  the  female  pris- 
oner and  her  child  be  brought  into  court  for  a  formal  hearing.  No  necessity 
arises  for  a  proceeding  in  the  Juvenile  or  Domestic  Relations  Court  in 
cases  where  the  female  prisoner  releases  her  child  for  adoption  and  the 
Superintendent  of  Public  Welfare  would  be  the  proper  person  to  determine 
if  a  relative  is  a  suitable  person  with  whom  such  child  can  be  placed. 

14  August  1959 

Courts;  Justices  of  the  Peace;  Bonds;  Bail  Bonds;  Criminal  Pro- 
cedure; No  Right  of  JP  to  Require  Cash  Bond 

In  connection  with  bail  bonds  a  justice  of  the  peace  has  authority  to  fix 
the  amount  of  the  bond  but  he  is  without  authority  to  require  the  defendant 
to  furnish  a  cash  bond.  Whether  the  bond  shall  be  a  cash  bond  or  not  rests 
with  the  officer  taking  the  bond. 


21  January  1959 

Courts;  Justices  of  the  Peace;  Bond  Required  of  Justice  of  the 
Peace;  Personal  or  Corporate 

With  respect  to  those  counties  wherein  justices  of  the  peace  must  furnish 
bond  pursuant  to  Chapter  1380  of  the  Session  Laws  of  .1957,  the  statute 
provides  that  such  bond  shall  be  either  corporate  or  personal,  with  good 
and  sufficient  surety,  approved  by  the  Clerk  of  the  Superior  Court. 
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15  August  1958 

Courts;  Juvenile  Court;  Abandonment  Proceeding;  Service  by 

Publication 

In  a  proceeding  before  the  Clerk  of  Superior  Court,  sitting  as  a  juvenile 
court  to  determine  abandonment  of  child  by  a  parent  within  the  meaning 
of  Chapter  48  of  the  General  Statutes  relating  to  adoptions,  service  by 
publication  may  be  had  under  the  authority  of  G.  S.  110-28,  a  part  of  the 
Juvenile  Court  Act,  and  the  latter  publication  statute  may  be  relied  upon 
even  though  the  provisions  of  G.  S.  1-98.1  and  1-98.2  do  not  include  service 
by  publication  in  such  matters  in  the  juvenile  court. 

22  April  1960 

Courts  ;  Municipal-County  Recorder's  Court  ;  County  to  Pay  Fees 
Upon  Acquittal 

Under  the  general  law,  G.  S.  6-36,  the  county  must  pay  the  clerks,  sheriffs, 
etc.,  one-half  their  lawful  fees  when  the  defendant  is  acquitted  or  convicted 
and  unable  to  pay  the  costs  or  a  nolle  prosequi  is  entered,  or  judgment  ar- 
rested. Where  there  is  no  provision  in  the  special  legislation  establishing  a 
county  recorder's  court,  providing  for  the  payment  of  fees  when  the  defen- 
dant is  acquitted,  etc.,  the  general  law  prevails  and  the  county  must  comply 
with  G.  S.  6-36  and  pay  one-half  the  fees  as  therein  provided. 

As  for  G.  S.  6-64,  the  County  is  not  liable  for  costs  when  the  action 
in  which  a  justice  of  the  peace  has  final  jurisdiction  is  commenced  or  tried 
in  a  court  of  a  justice  of  the  peace,  mayor  or  in  a  county  recorder's  court. 

22  April  1960 

Courts;  Municipal-County  Recorder's  Court;   Deputy  and  Assistant 
Clerks   Issuing  Warrants 

An  assistant  clerk  of  a  Municipal-County  Recorder's  Court,  established 
tmder  G.  S.  7-240  and  properly  elected  as  provided  for  under  G.  S.  7-200.1, 
may  issue  warrants  as  provided  in  G.  S.  7-198  and  G.  S.  7-200.1, 

8  February  1960 

Courts;   Recorder's  Courts;   Establishment  of  Municipal  Recorder's 

Court 

The  procedure  followed  in  establishing  a  Recorder's  Court  pursuant  to 
Article  24  of  Chapter  7  of  the  General  Statutes  is  for  the  town  governing 
body  to  adopt  an  appropriate  resolution  or  ordinance  declaring  the  estab- 
lishment of  the  court. 

23  January  1959 

Courts;   Superior  Courts;   Procedure;  Appeal  from   Demurrer 

Supreme  Court  Rule  of  Practice  4(a)  provides  that  the  Supreme  Court 
will  not  entertain  an  appeal  from  an  order  overruling  a  demurrer  except 


35]  BIENNIAL   REPORT    OF    THE   ATTORNEY   GENERAL  33 

when  the  demurrer  is  interposed  as  a  matter  of  right  for  misjoinder  of 
parties  and  causes  of  action.  Petition  for  writ  of  certiorari  is  allowed  when 
such  order  overruling  a  demurrer  will  prejudicially  affect  a  substantive 
right. 


CREDIT  UNIONS 


21  September  1959 


Credit  Unions;  Authority  of  Board  of  Directors  of  State  Employees' 
Credit  Union  to  do  or  not  to  do  the  Following  things:  (a)  to  Hire 
AND  Fire  the  Treasurer;  (b)  to  Hire  and  Fire  the  Regular  Employees 
OF  THE  Credit  Union;  (c)  to  Fix  the  Salary  of  the  Treasurer;  (d)  to 
Fix  the  Salary  of  the  Other  Employees  of  the  Credit  Union;  (e)  to 
Use  the  Funds  of  the  Credit  Union  to  Pay  the  Cost  of  a  Detailed 
Audit  of  the  Books  and  Records  of  the  Credit  Union;  (f)  to  Control 
AND  Designate  the  Custodian  and  Place  of  Custody  of  the  Records  of 
THE  Minutes  of  the  Board  of  Directors  of  the  Credit  Union 

The  Board  of  Directors  of  a  Credit  Union  has  the  power  to  elect  or 
employ  a  Treasurer  and  to  make  him  the  General  Manager  of  the  Credit 
Union;  the  Board  of  Directors  of  a  Credit  Union  does  not  have  the  authority 
to  discharge  the  Treasurer  of  the  Credit  Union  who  is  an  officer  and  is 
elected  for  a  fixed  term,  but  the  Supervisory  Committee  by  unanimous  vote 
can  suspend  the  Treasurer  of  the  Credit  Union  and  call  a  meeting  of  the 
members  to  act  upon  the  suspension,  and  the  members  can  either  reinstate 
the  Treasurer  or  discharge  him  according  to  the  provisions  of  the  Bylaws 
of  the  Credit  Union;  the  members  of  the  State  Employees'  Credit  Union 
under  its  Bylaws  in  a  special  meeting  and  by  a  2/3's  vote  can  discharge 
the  Treasurer  of  such  Credit  Union;  the  primary  responsibility  of  hiring 
and  discharging  the  regular  employees  of  a  Credit  Union  rests  upon  the 
Treasurer,  who  is  the  General  Manager,  but  the  Board  of  Directors  can 
intervene  and  hire  and  discharge  regular  employees  if  it  so  desires;  pur- 
suant to  a  Bylaw  of  the  State  Employees'  Credit  Union  authority  has  been 
vested  in  the  Board  of  Directors  to  fix  the  salary  of  the  Treasurer;  the 
Board  of  Directors  of  the  State  Employees'  Credit  Union  has  the  power 
to  fix  the  salaries  of  the  regular  employees  of  the  Credit  Union ;  the  Super- 
visory Committee  can  order  an  independent  and  outside  audit  of  the  financial 
record  and  affairs  of  the  Credit  Union,  and  it  would  be  the  duty  of  the 
Board  of  Directors  to  pay  the  costs  of  such  audit  from  uncommitted  funds 
of  the  Credit  Union;  the  Board  of  Directors  of  a  Credit  Union  has  the 
power  to  designate  the  custody  and  the  custodian  of  the  records  of  the 
minutes  of  the  Board  of  Directors  of  the  Credit  Union. 
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CRIMINAL  LAW 

26  January  1959 

Criminal  Law;  Abduction  or  elopement  with  virtuous  married  woman; 
Jurisdiction   in   probable   cause   hearing;    Proper  \'enue   in   probable 

cause  hearing 

The  felony  of  an  abduction  or  elopement  with  a  virtuous  married  woman 
defined  in  G.  S.  14-43,  which  may  involve  as  essential  elements  the 
unlawful  scheming  of  the  accused  to  achieve  the  voluntary  desertion  by 
the  wife  of  her  husband  for  the  purpose  of  going  away  and  cohabiting  with 
the  accused,  by  its  very  nature  may  involve  action  across  artificial  govern- 
mental lines  of  counties  or  states.  The  county  of  origin  may  be  proper  venue 
for  the  criminal  proceeding. 

22  June  1959 

Criminal  Law;  Adultery;  Wife  Signing  Warrant  Charging  Husband's 

Paramour 

None  of  the  provisions  of  G.  S.  8-57  would  preclude  or  bar  a  wife  from 
procuring  the  issuance  of  a  warrant  charging  her  husband's  paramour  with 
fornication  and  adultery. 

21  December  1959 

Criminal  Law;  Arrest;  Jurisdiction  of  City  Policeman  to  Arrest 
Outside  Corporate  Limits  of  a  Municipality 

A  city  policeman  may  arrest  a  person  only  within  the  corporate  limits  of 
the  municipality  which  he  serves.  A  city  policeman  could  not,  in  close  or 
hot  pursuit,  follow  and  arrest  an  offender  outside  the  corporate  limits  of 
the  municipality  which  he  serves. 

28  August  1959 

Criminal  Law;  Attempted  Suicide 

An  attempt  to  commit  suicide  is  a  common-law  misdemeanor  in  this 
State. 

9  April  1959 

Criminal  Law;   Breaking  and  Entering — Bear  "Cage" 

Game  reduced  to  possession  is  property  within  the  meaning  of  G.  S.  14-54. 
Whether  or  not  a  "cage"  comes  within  said  statute  is  a  matter  of  fact. 
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29  April  1959 

Criminal  Law;  Breaking,  Entering  and  Larceny;  Vending  Machines 

The  statute  against  breaking  and  entering,  G.  S.  14-54,  applies  only  to 
breaking  and  entering  the  buildings  set  out  in  the  statute.  It  would  not 
apply  to  breaking  and  entering  a  vending  machine  located  outside  a 
building. 

19  August  1958 

Criminal  Law;  Burglary;  Breaking  into  or  Entering  Houses,  Shops, 

Warehouses    and    Other    Buildings    otherwise    than    Burglariously; 

Larceny  of  Property  of  the  Value  of  not  more  than  $100.00;  G.  S. 

14-54  AND  G.  S.  14-72  TO  BE  Construed  together 

G.  S.  14-54,  dealing  with  breaking  into  or  entering  certain  types  of  houses 
or  buildings  otherwise  than  burglariously,  is  to  be  construed  with  G.  S. 
14-72,  which  divides  larceny  into  two  degrees  according  to  whether  the 
property  is  of  the  value  of  not  more  than  $100.00;  where  a  building  is 
broken  into  or  entered  and  property  less  than  $100.00  in  value  is  stolen 
or  taken  away,  the  view  that  the  defendant  might  be  guilty  only  of  a  misde- 
meanor is  required  to  be  submitted  to  the  jury;  however,  it  is  possible  to 
convict  the  defendant  of  a  felony  even  though  the  property  taken  is  less 
than  $100.00  in  value  if  the  facts  and  circumstances  show  a  felonious  intent 
irrespective  of  the  value  of  the  property  taken. 

15  July  1959 
Criminal  Law;  Carrying  Weapons  Concealed 

Under  the  laws  of  this  State,  a  person  may  not  carry  a  pistol  concealed 
about  his  person.  Carrying  a  pistol  in  the  glove  compartment  of  an  auto- 
mobile would  be  violative  of  the  laws  of  this  State.  If  the  pistol  is  carried 
openly  and  in  plain  view  of  any  person  who  might  look  into  the  auto- 
mobile, there  would  be  no  violation  of  the  laws  of  this  State. 

There  is  no  provision  under  the  laws  of  this  State  for  a  person  to  secure 
a  permit  to  carry  a  pistol  concealed  about  his  person. 

28  August  1959 

Criminal  Law;  Concealed  Weapons;  Carrying  in  Automobile 
G.   S.   14-269 

Having  rifles,  pistols  or  other  deadly  weapons  located  in  the  trunk  of  a 
car  out  of  reach  of  any  person  in  the  car  probably  would  not  be  a  violation 
of  G.  S.  14-269,  which  makes  it  a  misdemeanor  for  anyone,  except  when 
on  his  own  premises,  to  carry  any  deadly  weapon  concealed  about  his 
person. 
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28  May  1959 

Criminal  Law;  Criminal  Procedure;  Double  Jeopardy;  Conviction  of 
Assault  and  Battery;  Subsequent  Death  of  Victim;  Prosecution  for 

Homicide  Proper 

When  a  person  is  convicted  of  assault  for  shooting  a  person  and  the  per- 
son thereafter  dies  w^ithin  one  year  after  the  shooting  occurred,  prosecution 
for  murder  or  manslaughter  is  not  barred  by  the  assault  conviction. 

27  April  1959 

Criminal  Law;  Criminal  Procedure;  Physical  Evidence  of  Crime; 
Custody  of  Evidence 

If  there  is  any  reason  at  all  to  suppose  that  a  gunshot  wound  resulted 
from  the  commission  of  a  criminal  offense,  it  is  a  well  settled  principle 
of  law  that  the  bullet  should  be  turned  over  to  the  appropriate  law  enforc- 
ing officers.  "Property  held  as  evidence  in  a  criminal  case  may  not  be  taken 
from  the  custody  of  the  court  without  its  consent  nor  as  long  as  it  may 
be  needed  as  evidence.  .  .  ." 


26  August  1959 

Criminal  Law  ;  Evidence  ;  Abandonment  and  Nonsupport  ;  Investigation 
BY  Order  of  the  Judge 

There  is  no  authority  for  the  judge  of  a  recorder's  court  to  institute 
an  investigation,  upon  a  continuance  of  the  case,  for  the  purpose  of  secur- 
ing additional  evidence  regarding  the  possible  commission  by  the  defendant 
of  the  offense  of  wilfully  abandoning  and  failing  to  provide  adequate  support 
for  his  wife  and  minor  children. 


16  March  1960 

Criminal  Law  ;  Evidence  ;  Admission  Uncorroborated  by  Other  Evidence 

When  an  operator  of  a  motor  vehicle  is  charged  with  operating  under 
the  influence  of  intoxicating  liquor  or  narcotic  drugs  in  violation  of  G.  S. 
20-138  and  the  only  evidence  of  driving  the  motor  vehicle  is  the  statement 
of  the  defendant,  such  evidence  must  be  further  corroborated  by  evidence 
relating  to  and  tending  to  establish  the  crime. 

23  December  1959 

Criminal  Law;  Evidence;  Motor  Vehicles;   Official  Driving  Record 

If  one  of  the  elements  of  the  motor  vehicle  law  violation  is  the  status  of 
the  defendant's  driver's  license,  to  wit:  revoked  or  suspended,  the  introduc- 
tion into  evidence  of  the  official  records  of  the  status  of  his  driver's  license 
may  be  limited,  if  so  requested,  to  the  certification  and  seal,  plus  the  fact 
that  his  license  was  in  a  state  of  revocation  or  suspension. 
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22  June  1959 
Criminal  Law;  Fishing;  County  Residence 

Under  the  provisions  of  G.  S.  113-146  the  right  of  a  person  to  fish  with 
natural  bait  in  a  county  without  having  a  county  license  is  based  upon  living 
in  such  county  for  a  period  of  six  months  immediately  preceding  the  time 
of  fishing.  If  such  residence  was  interrupted  by  living  somewhere  else  for 
two  months,  such  person  would  not  be  entitled  to  fish  without  a  license. 

24  June  1959 
Criminal  Law;  Fortune  Telling;  Praying  With  Others 

One  who  prays  with  her  clients  relative  to  their  present  problems  and 
burdens,  whether  it  be  prayers  for  healing  or  for  relief  of  other  problems 
is  not  guilty  of  violating  G.  S.  14-401.5  which  provides  in  part  as  follows: 

"It  shall  be  unlawful  for  any  person  to  practice  the  arts  of  phrenology, 

palmistry,   clairvoyance,   fortune  telling   and   other   crafts   of  a   similar 

kind  in  the  counties  named  herein." 

7  August  1958 
Criminal  Law;  Motor  Vehicles;  Former  Jeopardy 

Trial  of  a  defendant  on  a  charge  of  driving  a  motor  vehicle  upon  the 
highways  of  the  State  while  his  operator's  or  chauffeur's  license  is  sus- 
pended or  revoked  does  not  place  such  defendant  in  double  jeopardy  where 
the  defendant  has  already  entered  a  plea  of  guilty  in  a  former  trial  of 
operating  a  motor  vehicle  on  the  highways  of  the  State  on  the  same  occasion 
without  first  being  licensed  as  a  chauffeur  or  operator,  because  the  two 
charges  are  not  the  same,  in  fact  and  in  law. 

12  May  1960 

Criminal  Law;  Motor  Vehicles;  Operating  Motor  Vehicle  While 
License  Suspended  or  Revoked;  Elements  of  the 

Offense 

In  order  to  warrant  conviction  of  criminal  offense  of  operating  a  motor 
vehicle  while  license  suspended  or  revoked  under  the  provisions  of  G.  S. 
20-28 (a),  all  the  essential  elements  of  the  crime  must  be  proved  by  com- 
petent evidence  and  the  burden  is  on  the  State  to  establish  the  defendant's 
guilt  beyond  a  reasonable  doubt.  Under  the  provisions  of  G.  S.  20-28  (a) 
the  essential  elements  of  operating  a  motor  vehicle  while  license  is  suspended 
or  revoked  are:  (1)  Operation  of  a  motor  vehicle  after  license  suspended 
or  revoked  other  than  permanently;  (2)  Upon  the  highways  of  the  State; 
(3)  While  such  license  is  still  suspended  or  revoked. 
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4  September  1959 

Criminal  Law;  Private  Use  of  Publicly-owned  Vehicle;  Parking 
Vehicles  at  Home  Overnight;  G.  S.  14-247  and  G.  S.  14-252 

School  officials  who  drive  school-owned  automobiles  to  and  from  their 
homes  for  school  board  purposes  only  and  not  for  any  private  purpose  would 
not  be  guilty  of  violating  G.  S.  14-247  and  G.  S.  14-252  prohibiting  any 
public  employee  from  using  publicly-owned  vehicles  for  a  private  purpose. 

16  October  1958 

Criminal  Law;  Public  Drunkenness;  Local  Laws  Fixing  Punishment 

Under  G,  S.  14-335,  any  person  found  drunk  or  intoxicated  on  the  public 
highways  of  this  State  shall  be  guilty  of  a  misdemeanor,  and  in  Craven 
County  shall  be  punished  as  set  forth  in  Subsection  12  of  said  statute. 


18  September  1959 

Criminal  Law;  Punishment  for  assault  when  no  deadly  weapon  is 
used  but  serious  bodily  damage  done 

When  a  defendant  is  convicted  of  an  assault  resulting  in  serious  bodily 
injury  but  without  the  use  of  a  deadly  weapon,  the  trial  court  is  not  limited 
in  its  punishment  to  a  fine  of  $50.00  or  imprisonment  for  thirty  days.  In- 
stead, the  offense  is  a  general  misdemeanor. 


19  November  1958 

Criminal  Law;  Pyrotechnics;  "Checker  Balls" 

Pyrotechnics  known  as  "checker  balls"  are  not  permitted  to  be  sold, 
exhibited,  or  possessed  in  this  State. 

25  March  1960 
Criminal  Law;  Pyrotechnics;  Exhibition;  Explosive  Caps 

All  forms  of  pyrotechnics  are  outlawed  by  a  State-wide  law  in  this 
State.  There  is  a  provision  in  this  Act  which  permits  the  exhibition  of 
pyrotechnics,  under  permit,  when  such  pyrotechnics  are  exhibited  by  trained 
experts  at  public  occasions  such  as  fairs  and  the  like. 

Explosive  caps  designed  to  be  fired  in  toy  cap  pistols  may  be  legally  sold 
and  possessed  in  certain  counties  of  the  State. 

17  November  1958 

Criminal  Law;   Pyrotechnics;    Sparklers 

Pyrotechnics  knows  as  "sparklers"  are  not  permitted  to  be  sold,  exhibited, 
or  possessed  in  this  State. 
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29  August  1958 

Criminal  Law;  Rape;  Statutes  Relating  to  Deaf,  Dumb  and  Blind 

Females 

There  are  no  statutes  relating  to  rape  or  sexual  offenses  which  take  any 
special  account  of  a  woman's  condition  with  respect  to  feeblemindedness, 
blindness,  or  deafness. 

14  July  1958 

Criminal  Law;  Refusal  of  Customer  to  Pay  Taxi  Fares 

There  is  no  general  law  regulating  the  payment  of  taxi  fares.  This  is 
governed   by  municipal   ordinances. 

22  December  1958 

Criminal  Law;  Sale  of  Bay  rum 

G.  S.  14-364.1  makes  it  unlawful  to  sell  bay  rum  in  this  State  except 
when  sale  is  made  to  a  pharmacy  or  drug  store  or  when  sale  is  made  pur- 
suant to  a  physician's  prescription  or  when  sale  is  made  to  a  licensed  barber 
for  use  in  performing  barber  shop  services  and  not  for  resale. 
A  number  of  counties  are  exempted  from  this  section. 

26  August  1959 

Criminal  Law;  Sentence  Suspended  on  Payment  of  Fine  and  Costs; 

Appeal 

A  defendant  has  no  right  of  appeal  from  a  criminal  conviction  after 
complying  with  the  judgment  of  the  court  even  though  notice  of  appeal 
is  given  before  time  for  giving  such  notice  has  expired.  State  v.  Canaday, 
2Jt6  N.  C.  613. 

27  May  1959 

Criminal  Law  ;  Trespass 

Any  person  who  goes  onto  property  in  possession  of  another  and  who 
remains  after  being  asked  to  leave  becomes  a  trespasser  and  is  subject 
to  prosecution  under  G.  S.  14-134,  nothing  else  appearing. 

9  October  1959 

Criminal  Law;  Warrants  Issued  For  Misdemeanors  Over  Two 

Years  Old 

Warrants  issued  for  the  commission  of  misdemeanors  which  are  over 
two  years  old  are  barred  by  the  statute  of  limitations  under  G.  S.  15-1,  and, 
in  the  absence  of  a  public  local  statute  giving  specific  authority,  a  Justice 
of  the  Peace  has  no  right  to  issue  warrants  or  other  criminal  process 
returnable  before  a  Recorder's'  Court. 


40  BIENNIAL  REPORT   OP   THE   ATTORNEY   GENERAL  [VOL. 

CRIMINAL  PROCEDURE 

14  June  1960 

Criminal  Procedure;   Amendment  of  Warrant  to  Charge  Second  or 

Subsequent  Offense  of  Drunken  Driving  in  Recorder's  Court 

Before  Trial 

Criminal  warrants  may  be  amended  at  any  time  before  verdict  in  the 
Recorder's  Court  to  charge  a  second  or  successive  offense  upon  conviction 
of  which  a  different  or  more  severe  punishment  may  be  imposed.  This  office 
is  aware  of  no  limitation  on  how  far  back  the  courts  may  look  for  previous 
offenses  in  order  to  sustain  a  conviction  of  a  second  or  successive  commis- 
sion of  the  offense  charged.  G.  S.  7-149,  Rule  12. 

14  December  1959 

Criminal  Procedure;  Appearances  in  Motor  Vehicle  Cases  Through 
Agent  or  Attorney;  Schools;  Fines  and  Forfeitures;  Point  System 

A  waiver  of  appearance  and  plea  in  absentia  plus  an  authorization  by 
the  defendant  for  the  clerk  to  apply  "bail  bond"  to  fine  and  cost  is  not  a 
valid  conviction  or  bond  forfeiture.  Waiver  of  appearance  in  misdemeanors 
can  be  done  by  the  defendant  with  the  consent  of  the  court  sitting  as  such, 
through  his  counsel  but  not  through  some  other  agent. 

1  July  1958 

Criminal  Procedure;  Bail;  Liability  of  Appearance  Bond  When 
Continuance  After  Judgment  is  Allowed 

Where  the  court  finds  defendant  guilty  in  a  criminal  case,  enters  judg- 
ment and  allows  defendant  ten  days  within  which  to  pay  fine  and  costs  or 
to  appeal  and  defendant  fails  to  appear  within  ten  days  and  answer  the 
judgment  of  the  court  or  appeal,  defendant  and  surety  are  liable  on  the 
appearance  bond  given  in  the  case,  because  the  defendant  has  departed  the 
court  without  leave. 

6  January  1960 

Criminal  Procedure;    Deputy   Sheriffs;    Professional   Bondsmen 

A  deputy  sheriff  of  any  of  the  counties  listed  under  G.  S.  15-107  who  also 
serves  as  a  professional  bondsman  would  be  guilty  of  violating  G.  S.  15-107. 

8  April  1960 

Criminal  Procedure;  Indictment  for  Breach  of  the  Peace 

The  general  rule  of  the  court  has  been  that  in  order  to  charge  a  person 
with  a  common  law  crime  of  breach  of  the  peace,  there  must  be  profane 
and  vulgar  language  used  in  a  public  place  whereby  the  public  at  large  is 
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offended  and  annoyed.  An  argument  between  husband  and  wife,  in  their 
own  home,  even  thought  it  might  disturb  a  neighbor,  does  not  warrant  an 
indictment  of  the  common  law  crime  of  breach  of  the  peace. 

6  March  1959 

Criminal  Procedure;   Indictment;   Murder;   Specification  as  to   Date 

In  an  indictment  charging  murder  where  the  deceased  died  several  days 
after  he  was  fatally  shot,  it  is  well  to  set  out  full  facts  as  to  the  shooting 
on  one  date  and  the  death  on  the  svibsequent  date. 

21  August  1958 

Criminal  Procedure;  Indictment;  Not  Necessary  for  Solicitor  to  Sign 

It  is  not  necessary  that  a  solicitor  sign  a  bill  of  indictment.  See  STATE 
V.  SHEMWELL,  180  N.  C.  718,  and  STATE  v.  DOUGHTIE,  238  N.  C.  228. 

30  November  1959 

Criminal  Procedure;  Judgments;  Suspended  Sentence 

Courts  may  order  a  suspended  sentence  into  effect  and  have  commitment 
issued  only  during  their  sessions  and  not  in  vacation. 

11  January  1960 

Criminal  Procedure;  Jury  Fee  in  Recorder's  Court 

A  defendant  who  requests  trial  by  jury  in  a  Recorder's  Court  is  not  re- 
quired to  deposit  the  jury  fee  before  trial.  G.  S.  6-5  and  G.  S.  7-287. 

11  April  1960 

Criminal  Procedure;  Misdemeanors  of  Less  Degree 

Reckless  driving  is  not  a  lesser  degree  of  the  crime  of  driving  drunk 
nor  is  running  a  stop  sign  or  following  too  closely  less  degrees  of  the  crime 
of  reckless  driving.  A  defendant  may  be  indicted  under  separate  counts  for 
violation  of  the  statutes  prohibiting  driving  drunk,  reckless  driving,  etc., 
if  they  grow  out  of  the  same  transaction,  and  the  defendant  may  be  found 
guilty  of  any  one  or  all  of  these  acts. 

22       December  1959 

Criminal  Procedure;  Motor  Vehicles;  Plea  of  Double  Jeopardy;  No 
Operator's  License  and  Driving  After  License  Suspended 

A  defendant's  plea  of  guilty  to  the  charge  of  operating  a  motor  vehicle 
without  an  operator's  license  will  not  support  a  plea  of  double  jeopardy 
to  a  charge  of  driving  after  license  has  been  revoked,  both  offenses  occur- 
ring at  the  same  time,  because  the  two  charges  are  not  the  same  in  fact 
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and  law.  STATE  v.  MIDGETT,  214  N.  C.  107;  STATE  v.  LIPPARD,  223 
N.  C.  167. 

4  March  1960 

Criminal  Procedure;  Police  Officers  Giving  Citations,  Accepting 
Money,  and  Waiving  Appearance  of  Defendant 

A  citation  by  a  police  officer  does  not  institute  a  criminal  proceeding  and 
the  issuance  of  a  w^arrant  is  necessary.  The  defendant  in  person  or  through 
his  attorney  with  the  consent  of  the  court  may  waive  appearance  in  a 
misdemeanor.  Neither  the  clerk  of  the  court  nor  a  police  officer  can  waive 
the  appearance  of  a  defendant  and  enter  a  plea  of  guilty  and  pay  the  fine 
out  of  the  money  deposited  for  bail. 

8  April  1960 

Criminal  Procedure;  Public  Drunkenness  on  the  Highways 

Under  G.  S.  14-335,  disorderliness  need  not  be  proven  in  order  to  convict 
one  of  being  intoxicated  in  an  automobile  on  the  public  highway. 

24  August  1959 

Criminal  Procedure;  Recorder's  Courts;   Justices  of  the  Peace; 
Amendment  of  Warrants 

While  a  justice  of  the  peace  has  the  power  to  amend  a  warrant,  he  may 
not  amend  a  warrant  to  strike  the  offense  charged  in  the  warrant  and  to 
insert  another  offense.  When  a  defendant  is  bound  over  to  a  county  record- 
er's court  on  a  warrant,  the  recorder  may  try  the  defendant  on  the  war- 
rant under  which  he  was  bound  over  or  upon  a  new  warrant  issued  by  him 
and  charging  the  defendant  with  the  offense  which  he  appears  to  have 
committed. 

14  January  1959 

Criminal  Procedure;   Searches  and   Seizures;   Search   Warrants; 
Execution  of  Search  Warrant 

A  peace  officer,  who  is  armed  with  a  valid  search  warrant,  may  use  such 
force  as  is  reasonably  necessary  to  break  open  a  door  of  the  premises  to 
be  searched,  if  admittance  to  the  premises  is  denied.  No  demand  is  neces- 
sary prior  to  a  breaking  in  of  the  doors  unless  some  person  is  found  in 
charge  of  the  building  to  be  searched.  In  such  cases  officers  should  make 
known  their  identification  and  state  their  business,  and  if  they  are  not 
admitted  at  once,  they  have  a  right  to  forcibly  break  down  the  doors  and 
enter  the  premises.  Peace  officers  armed  with  a  search  warrant  should  either 
read  the  warrant  to  the  person  at  the  home,  or  whoever  is  present  and  ap- 
pears to  be  in  possession,  if  the  person  will  permit  them  to  do  so,  or  he  may 
state  the  substance  of  the  warrant.  We  have  no  statute  which  requires 
an   officer   to   exhibit   or   reveal   the   search   warrant   at   the   time   of   the 


35]  BIENNIAL  REPORT   OF   THE   ATTORNEY  GENERAL  43 

search.  An  officer  armed  with  a  search  warrant  does  not  have  to  run  the 
risk  of  permitting  a  person  to  destroy  illegal  whiskey  or  other  articles  in 
order  to  read  or  state  the  warrant,  and  he  may  be  governed  by  the  cir- 
cumstances. 

30  January  1959 

Criminal  Procedure;  Search  and  Seizure;  Search  Warrants;  John  Doe 

Warrants 

Our  search  warrant  statutes  require  that  some  person  be  named  as  being 
in  possession  of  the  premises  and  to  be  arrested  or  seized  if  found  with 
the  property  or  articles  seized  under  the  search  warrant;  if  the  identity  of 
the  person  is  unknown  it  is  not  sufficient  to  use  the  term  "John  Doe"  alone 
but  the  term  "John  Doe"  should  be  accompanied  with  a  fairly  accurate 
physical  description  of  such  person  relating  to  color  of  hair,  eyes,  weight, 
etc.,  and  relating  also  to  the  person's  whereabouts,  and,  if  seen  with  a 
motor  vehicle,  the  type  of  motor  vehicle;  in  other  words,  any  useful  and 
relevant  points  that  relate  to  description. 

24  November  1959 

Criminal  Procedure;  Search  and  Seizure;  Search  Warrant;  Omission 
OF  Jurat  in  Complaint 

The  failure  of  an  officer  taking  the  affidavit  to  sign  the  jurat  does  not 
prevent  the  affidavit  from  being  a  sufficient  basis  for  the  issuance  of  a 
search  warrant. 

14  July  1959 

Criminal  Law;  Search  and  Seizure;  Search  Warrants;   Necessity  of 

Search  Warrant 

The  General  Assembly  has  not  enacted  any  law  which  would  permit  a 
search  of  a  person's  home  without  a  search  warrant. 

15  September  1959 

Criminal  Procedure;  Separate  Warrants  For  Speeding  and  Reckless 
Driving  Arising  Out  of  Same  Act 

Under  G.  S.  15-152  a  person  may  be  charged  with  reckless  driving  and 
also  speeding  in  one  warrant  under  separate  counts,  and  if  there  are  two 
warrants  growing  out  of  the  same  transaction,  the  court  will  order  them 
to  be  consolidated. 

14  March  1960 

Criminal  Procedure;  Statute  of  Limitations;  Judgments; 
Bond  Forfeitures 

The  ten-year  statute  of  limitations  is  applicable  to  a  judgment  absolute 
on   an   appearance   bond. 
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11  April  1960 

Criminal  Procedure;  Transfer  of  Case  from  Recorder's  Court  to 
Superior  Court  upon  Request  for  Jury  Trial 

When  under  separate  legislation  the  solicitor  of  a  recorder's  court  asks 
for  a  jury  trial  the  jurisdiction  of  the  matter  is  transferred  to  the  Superior 
Court  and  the  solicitor  of  the  Superior  Court  should  send  a  bill  to  the 
grand  jury. 

30  March  1960 

Criminal  Procedure;  Transfer  of  Criminal  Case  by  Recorder's  Court 
FOR  Lack  of  Jurisdiction 

When  a  Judge  of  the  Recorder's  Court  finds  that  he  has  no  jurisdiction 
over  the  crime  charged  in  the  warrant,  he  may  transfer  it  to  the  court  having 
the  correct  jurisdiction.  The  defendant  then  may  appear  in  the  court  which 
has  jurisdiction  and  move  in  abatement  or  for  discharge,  and  as  was  held 
in  STATE  v.  TURNER,  170  N.  C.  701,  if  the  court  allows  the  motion,  the 
court  will  usually  issue  a  correct  warrant  or  have  it  legally  served  at  once. 

14  July  1958 

Criminal  Procedure;  Use  of  State  Commitment  Form  No.  830  for 

County  Jail 

The  use  of  a  State  Prison  commitment  form  is  acceptable  for  commit- 
ment to  the  County  Jail,  with  appropriate  deletions  and  insertions,  since 
the  judgment  itself  controls. 

11  January  1960 

Criminal  Procedure  ;  Violation  of  City  Ordinance  With  Regard  to  Stop 

Light 

Where  there  is  no  general  State  law  and  defendant  is  indicted  under 
city  stop  light  ordinance,  prosecuting  attorney  must  introduce  ordinance 
to  establish  crime.  G.  S.  20-169  and  G.  S.  14-4. 

4  December  1959 

Criminal  Procedure  ;  Warrants  ;  Several  Counts  in  One  Warrant 

Separate  warrants  for  several  offenses  which  may  be  properly  joined 
growing  out  of  the  same  transaction  is  proper,  but  the  better  practice  would 
be  to  issue  one  warrant  with  several  counts,  if  the  counts  can  be  properly 
joined.  G.  S.  15-152  provides  for  the  consolidation  of  several  warrants 
charging  offenses  that  can  be  properly  joined  for  the  purpose  of  trial. 
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DETECTIVES 

22  July  1959 

Detectives  ;  Private  Detectives  ;  Carrying  Weapons  ;  Running 
Collection  Agency;  License  Tax 

In  order  to  engage  in  the  business  of  being  a  private  detective  in  this 
State,  a  person  must  pay  to  the  Commissioner  of  Revenue,  Raleigh,  North 
Carolina,  an  annual  license  tax  in  the  amount  of  $25.00. 

Private  detectives  are  not  permitted  to  engage  in  business  of  a  collection 
agency.  Private  detectives  are  not  permitted  to  go  armed  in  a  body.  There 
is  no  provision  for  a  private  detective  to  secure  a  State  or  county  license 
to  carry  a  pistol.  A  private  detective  does  not  have  the  power  of  arrest,  nor 
may  such  private  detective  carry  a  w^eapon  concealed  about  his  person. 

Any  city  in  vv^hich  one  engages  in  business  as  a  detective  could  also  require 
the  payment  of  a  city  license  tax. 

30  July  1959 
Detectives;  Private  Detectives;   Security  Patrol 

Privately-owned  and  operated  security  patrol  organizations  formed  for 
the  purpose  of  guarding  and  protecting  individuals  and  property,  and 
patrolling  the  streets  and  highways  of  the  State,  and  utilized  by  private 
individuals  for  maintaining  law  and  order,  would  be  engaging  in  an  unlaw- 
ful practice  in  performing  such  functions,  and  the  individuals  performing 
such  services  would  perhaps  be  violating  G.  S.  14-276  and  G.  S.  14-277, 
relating  to  the  impersonation  of  peace  officer. 


DIVORCE 


Divorce;  Mexican  Divorce 


4  February  1960 


A  divorce  obtained  in  Mexico,  if  legally  and  properly  obtained  under  the 
laws  of  that  Country,  would  be  recognized  as  a  valid  divorce  in  this  State. 


DOGS 

18  December  1959 

Dogs;  Dog  Wardens;  appointment,  duties  and  authorities;  rabies 

control  officers 

Dog  wardens  should  not  be  designated  rabies  inspectors,  since  their 
duties  and  responsibilities  under  statute  are  supplemental  to  each  other. 
Dog  wardens  are  given  power  of  arrest  only  as  to  violations  pertaining 
to  ownership  and  control  of  dogs.  His  duties  do  not  include  those  granted 
specifically  to  sheriffs  by  statute  even  though  the  latter  also  relate  to 
control  of  dogs. 
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DOUBLE  OFFICE  HOLDING 

3  June  1959 

Double  Office  Holding;  Chief  of  Fire  Department;  Member  of  Board 

OF  Town  Commissioners;  Commissioner  of  Public  Trust  Contracting 

FOR  his  Own  Benefit 

The  position  of  chief  of  a  fire  department  of  a  municipality  and  that  of 
membership  on  the  board  of  commissioners  of  a  municipality  are  both  con- 
sidered public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 

If  a  member  of  the  board  of  town  commissioners  accepted  the  position  as 
chief  of  the  fire  department  and  received  a  salary  therefor,  he  would  be 
guilty  of  violating  G.  S.  14-234  which  prohibits  a  commissioner  of  public 
trust  contracting  for  his  own  benefit. 

14  November  1958 

Double  Office  Holding;  Chief  of  Police  and  Chief  of  Fire  Department 

The  office  of  chief  of  police  and  that  of  chief  of  a  municipal  fire  depart- 
ment are  both  considered  public  offices  within  the  meaning  of  Article  XIV, 
Section  7,  of  the  Constitution,  which  prohibits  double  office  holding,  and 
one  person  may  not  hold  both  these  offices  at  the  same  time. 

27  April  1960 

Double  Office  Holding;  City  Attorney  and  Other  Public  Office 

The  position  of  city  attorney  is  a  position  of  employment  rather  than  a 
public  office. 

22  June  1959 

Double  Office  Holding;  City  Councilman  and  Member  of  the  Veterans 

Commission 

The  office  of  membership  on  the  State  Veterans  Commission  is  exempt 
from  the  provisions  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  hold  this  position  and 
at  the  same  time  hold  another  public  office. 

10  February  1959 

Double  Office  Holding;  City  Manager  and  Membership  on  State 
Stream  Sanitation  Committee 

The  office  of  membership  on  the  State  Stream  Sanitation  Committee, 
created  by  G.  S.  143-213  and  following,  is  considered  a  public  office  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding. 
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In  the  case  of  GRIMES  v.  HOLMES,  207  N.  C.  293,  the  Supreme  Court 
of  this  State  held  that  the  office  of  city  manager  of  a  municipal  corporation 
is  a  public  office  within  the  meaning  of  the  section  of  the  Constitution 
referred  to  above. 


15  June  1959 

Double  Office  Holding;  Commissioner  of  the  Eastern  Carolina 

Regional  Housing  Authority;   Member  of  the  Board 

OF  Certified  Public  Accountant  Examiners 

The  position  of  commissioner  of  the  Eastern  Carolina  Regional  Hovising 
Authority  and  the  position  of  member  of  the  Board  of  Certified  Public 
Accountant  Examiners  are  both  public  offices  within  the  meaning  of  the 
constitutional  provision  prohibiting  double  office  holding. 


21  March  1960 

Double  Office  Holding;  Coroner;  District  Pathologist;  County 
Medical  Examiner 

A  district  pathologist  and  county  medical  examiner  are  both  considered 
public  offices  within  the  meaning  of  Article  XIV,  Section  7  of  the  North 
Carolina  Constitution  and  a  person  may  not  hold  both  of  these  offices  at 
the  same  time.  The  county  coroner  may,  however,  be  assigned  the  func- 
tions of  county  medical  examiner  and  district  pathologist  and  shall  perform 
these  functions  as  a  part  of  his  duties  as  coroner  and  will  not  be  con- 
sidered as  occupying  an  additional  office  within  the  meaning  of  Article 
XIV,  Section  7  of  the  North  Carolina  Constitution.  G.  S.  130-196,  130-197. 


25  August  1958 

Double  Office  Holding;  County  ABC  Officer  and  Deputy  Sheriff 

A  county  ABC  officer  and  a  deputy  sheriff  are  both  public  officers  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  these  offices  at  the  same 
time. 

13  May  1959 

Double   Office   Holding;    County   Accountant;    Chairman   of   School 
District  Committee;   Member  of  County  Soil  Conservation   District 

All  three  of  the  offices  mentioned  above  are  considered  public  offices  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  any  combination  of 
these  offices  at  the  same  time. 
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22  December  1958 

Double  Office  Holding;  County  Attorney  and  Prosecuting  Attorney 
OF  a  Recorder's  Court 

The  position  of  county  attorney  is  a  position  of  employment  rather  than 
a  public  office,  and  one  person  may  hold  this  position  and  at  the  same 
time  legally  serve  as  prosecuting  attorney  of  a  county  recorder's  court. 


4  January  1960 

Double  Office  Holding;  County  Commissioner  and  Chief  of  Police  of 

A  Municipality 

The  office  of  membership  on  a  board  of  county  commissioners  and  that 
of  chief  of  police  of  a  municipality  are  both  considered  public  offices  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  pro- 
hibits double  office  holding,  and  one  person  may  not  hold  both  these  offices 
at  the  same  time. 


21  April  1960 

Double  Office  Holding;  County  Tax  Supervisor;  Member  of 
City  Council 

The  office  of  county  tax  supervisor  and  that  of  membership  on  a  city 
council  are  both  considered  public  offices  within  the  meaning  of  Article 
XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office  holding, 
and  one  person  may  not  hold  both  these  offices  at  the  same  time. 


9  May  1960 

Double  Office  Holding;   County  Welfare  Board  and  County 
Board  of  Elections 

Member  of  county  board  of  welfare  comes  within  the  meaning  of  the 
words  "commissioners  of  public  charities"  as  used  in  Article  XIV,  Section 
7,  North  Carolina  Constitution. 


13  October  1958 

Double  Office  Holding;  Deputy  Clerk  of  Superior  Court;  Deputy 
Register  of  Deeds 

The  office  of  deputy  clerk  of  the  superior  court  and  that  of  deputy 
register  of  deeds  are  both  considered  public  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  not  hold  both  these  offices  at  the  same  time. 
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2  May  1960 

Double  Office  Holding;  Deputy  Register  of  Deeds;  Notary  Public 

The  office  of  notary  public  and  that  of  deputy  register  of  deeds  are  both 
considered  public  offices.  The  office  of  notary  public,  however,  is  exempt 
from  the  provisions  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  hold  both  these  offices 
at  the  same  time. 

16  January  1959 

Double  Office  Holding;  Deputy  Sheriff;  ABC  Enforcement  Officer; 

Chief  of  Police 

The  office  of  deputy  sheriff,  that  of  ABC  enforcement  officer,  and  that 
of  chief  of  police  of  a  municipality  are  all  considered  public  offices  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  pro- 
hibits double  office  holding,  and  one  person  may  not  hold  any  combination 
of  these  offices  at  the  same  time. 

26  March  1959 

Double  Office  Holding;   Deputy  Sheriff;  Attendance  Officer; 
Justice  of  the  Peace 

The  office  of  justice  of  the  peace  is  exempt  from  the  provisions  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  hold  this  office  and  at  the  same  time  hold 
another  public  office. 

A  person  may  hold  the  office  of  deputy  sheriff  and  at  the  same  time  hold 
the  office  of  justice  of  the  peace. 

The  position  of  attendance  officer  authorized  by  G.  S.  115-168  is  not  a 
public  office  within  the  meaning  of  the  above  section  of  the  Constitution. 

10  December  1959 

Double  Office  Holding;  Deputy  Sheriff  and  Township  Constable 

The  office  of  deputy  sheriff  and  that  of  township  constable  are  both  con- 
sidered public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 

18  December  1958 

Double  Office  Holding;   Dog  Warden  and  Deputy  Sheriff 

The  office  of  dog  warden  and  that  of  deputy  sheriff  are  both  considered 
public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Con- 
stitution, which  prohibits,  double  public  office  holding,  and  one  person 
may  not  hold  both  these  offices  at  the  same  time. 
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9  September  1958 
Double  Office  Holding;  Dog  Warden  and  Township  Constable 

The  office  of  dog  warden  and  that  of  township  constable  are  both  con- 
sidered public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 

30  April  1959 
Double  Office  Holding;  Forest  Ranger;  City  Councilman 

The  office  of  forest  ranger  and  that  of  city  councilman  are  both  con- 
sidered public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may 
not  hold  both  these  offices  at  the  same  time. 

22  April  1959 

Double  Office  Holding;  General  County  Court;   District  Recorder's 
Court;  County  Judge;  Ex  Officio  Recorder 

It  would  not  be  unconstitutional  for  a  statute  to  provide  that  the  Judge 
of  a  General  County  Court  also  serve  ex  officio  as  Judge  of  a  district 
Recorder's  Court. 

14  November  1958 

Double  Office  Holding;  Justice  of  the  Peace  Holding  Other  Public 

Office 

The  office  of  justice  of  the  peace  is  exempt  from  the  provisions  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  hold  this  office  and  at  the  same  time  hold 
another  public  office. 

12  May  1959 

Double  Office  Holding  ;  Member  of  Board  of  Education  ;  City  Board  of 

Commissioners 

The  office  of  membership  on  a  city  board  of  education  and  that  of 
membership  on  the  board  of  commissioners  of  a  municipality  are  both 
considered  public  offices  within  the  meaning  of  Article  XIV,  Section  7, 
of  the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  both  these  offices  at  the  same  time, 

5  August  1959 

Double  Office  Holding;  Member  of  Board  of  Trustees  of  County 
Hospital  Not  Public  Officer 

Members  of  boards  of  trustees  of  county  hospitals  are  not  considered 
public  officers  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Con- 
stitution, which  prohibits  double  office  holding. 


35]  BIENNIAL  REPORT   OF   THE   ATTORNEY  GENERAL  51 

25  January  1960 

Double  Office  Holding;  Member  of  County  Board  of  Education; 

Member  of  Executive   Board  of  State  Department  of 

Archives  and  History 

The  office  of  membership  on  a  county  board  of  education  and  that  of 
membership  on  the  Executive  Board  of  the  State  Department  of  Archives 
and  History  are  both  considered  public  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  not  hold  both  these  offices  at  the  same  time. 

6  May  1959 

Double  Office  Holding;  Member  of  County  Board  of  Elections  and 
Member  of  Special  School  District  Board 

The  office  of  membership  on  a  county  board  of  elections  and  that  of 
membership  on  a  special  school  district  board  are  both  considered  public 
offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding,  and  one  person  may  not  hold  both 
these  offices  at  the  same  time. 

14  May  1959 

Double  Office  Holding;  Member  of  County  Board  of  Health  and 
Member  of  City  Council 

The  office  of  membership  on  a  county  board  of  health  and  that  of 
membership  on  a  city  council  are  both  considered  public  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  both  these  offices  at 
the  same  time. 

9  February  1959 

Double  Office  Holding;  Member  on  County  Tax  Equalization  Board 
AND  County  Welfare  Board 

The  office  of  membership  on  a  county  tax  equalization  board  and  mem- 
bership on  a  county  welfare  boaid  are  both  public  offices;  however,  mem- 
bership on  a  county  welfare  board  is  exempt  from  the  provisions  of  Article 
XIV,  Section  7  of  the  Constitution  which  prohibits  double  office  holding. 
Therefore,  a  person  may  at  the  same  time  be  a  member  of  a  county  welfare 
board   and   hold   another   public   office. 

23  June  1959 

Double  Office  Holding  ;  Member  of  County  Welfare  Board  and  Member 
of  Town  ABC  Board 

The  office  of  membership  on  a  county  welfare  board  is  exempt  from  the 
provisions  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  hold  this  office  and  at  the  same 
time  hold  another  public  office. 
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24  June  1959 

Double  Office  Holding;  Member  op  the  Executive  Board  of  the 
Department  of  Archives  and  History  and  Register  of  Deeds 

A  member  of  the  Executive  Board  of  the  State  Department  of  Archives 
and  History  and  a  register  of  deeds  of  a  county  are  both  considered  public 
officers  vi^ithin  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding,  and  one  person  may  not  hold  both 
these  offices  at  the  same  time. 


28  August  1958 

Double  Office  Holding;  Member  of  Local  Government  Commission 

Membership  on  the  Local  Government  Commission  is  considered  a  public 
office  Vi^ithin  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits   double   office  holding. 

13  August  1959 

Double  Office  Holding;  Member  of  Local  School  Committee  and 
Member  of  County  Board  of  Welfare 

The  office  of  membership  on  a  county  board  of  public  welfare  is  exempt 
from  the  provisions  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  as  being  a  commissioner  of  public  charities, 
and  one  person  may  hold  this  office  and  at  the  same  time  hold  another  public 
office. 

27  April  1959 

Double  Office  Holding;  Member  of  Parks  and  Recreation  Commission; 
Member  of  School  Board 

The  office  of  membership  of  the  Shelby  Parks  and  Recreation  Commission 
and  that  of  membership  on  the  Shelby  School  Board  are  both  considered 
public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Con- 
stitution, which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 

4  April  1960 

Double  Office  Holding;  Member  of  State  Board  of  Dental  Examiners; 
Member  of  Town  Board  of  Aldermen;  Member  of  County  Board  of 

Commissioners 

Membership  on  the  State  Board  of  Dental  Examiners,  membership  on  a 
town  board  of  aldermen,  and  membership  on  a  county  board  of  commis- 
sioners are  all  considered  public  offices  within  the  meaning  of  Article  XIV, 
Section  7  of  the  Constitution,  which  prohibits  double  office  holding,  and 
one  person  may  not  hold  any  combination  of  these  offices  at  the  same  time. 
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10  December  1959 

Double  Office  Holding;  Member  of  State  Board  op  Medical  Examiners 
AND  Member  of  County  Board  of  Health 

The  office  of  membership  on  a  county  board  of  health  and  that  of  mem- 
bership on  the  State  Board  of  Medical  Examiners  are  both  considered 
public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Con- 
stitution, which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 

3  November  1959 

Double  Office  Holding;  Member  of  State  Rural  Electrification 
Authority  Board  and  Parole  Supervisor 

The  office  of  membership  on  the  State  Rural  Electrification  Authority 
Board  and  the  office  of  Parole  Supervisor  are  both  considered  public  offices 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  not  hold  both  these 
offices  at  the  same  time. 

30  April  1959 

Double  Office  Holding;  Notary  Public;  Coroner 

The  office  of  notary  public  is  exempt  from  the  provisions  of  Article  XIV, 
Section  7,  of  the  Constitution,  which  prohibits  double  office  holding,  and  one 
person  may  hold  this  office  and  at  the  same  time  hold  another  public  office. 

6  November  1959 

Double  Office  Holding;  Prosecuting  Attorney  of  County  Recorder's 
Court;  Prosecuting  Attorney  of  Mayor's  Court 

The  office  of  prosecuting  attorney  of  a  county  recorder's  court  and  that 
of  prosecuting  attorney  of  a  mayor's  court  are  both  considered  public  offices 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  not  hold  both  these  offices 
at  the  same  time. 

27  April  1959 

Double  Office  Holding  ;  Registrar  of  Elections  ;  Town  Alderman 

The  office  of  county  registrar  of  elections  and  that  of  town  alderman  are 
both  considered  public  offices  within  the  meaning  of  Article  XIV,  Section  7, 
of  the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  both  these   offices   at  the  same  time. 


54  BIENNIAL  REPORT   OF  THE   ATTORNEY   GENERAL  [VOL. 

2  March  1959 

Double  Office  Holding;  School  Principal 

A  school  principal  occupies  a  position  of  employment  rather  than  a 
public  office. 

21  August  1958 

Double  Office  Holding;  Solicitor  of  County  Recorder's  Court  and 
Assistant  District  Solicitor 

A  solicitor  of  a  county  recorder's  court  and  an  assistant  solicitor  ap- 
pointed under  G.  S.  7-43.3  are  both  public  offices  within  the  prohibition 
contained  in  the  Constitution  against  double  office  holding. 

19  January  1960 

Double  Office  Holding;  Solicitor  of  Recorder's  Court;  Chairman  of 
County  Board  of  Elections 

The  office  of  solicitor  of  a  county  recorder's  court  and  that  of  chairman 
of  a  county  board  of  elections  are  both  considered  public  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  both  these  offices  at 
the  same  time. 

17  December  1958 

Double  Office  Holding;  Solicitor  of  Recorder's  Court;  County 

Attorney 

The  position  of  county  attorney  is  not  an  office  within  the  meaning  of 
Article  XIV,  Section  7  of  the  Constitution  which  prohibits  double  office 
holding. 

11  January  1960 
Double  Office  Holding;  Superintendent  of  Hospital;  Town  Alderman 

The  position  of  hospital  superintendent  or  matron,  or  both,  within  the 
purview  of  Section  7  of  Chapter  263  of  the  Public-Local  Laws  of  1935, 
would  be  considered  positions  of  employment  rather  than  public  office  hold- 
ing within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding. 

21  April  1959 

Double  Office  Holding;  Township  Constable  and  Member  of  Board  of 
Town  Commissioners 

The  office  of  township  constable  and  that  of  membership  on  a  board  of 
town  commissioners  are  both  considered  public  offices  within  the  meaning 
of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  not  hold  both  these  offices  at  the  same  time. 
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26  January  1959 

Double  Office  Holding;   Township  Constable  and  Town  Policeman 

The  office  of  township  constable  and  that  of  town  policeman  are  both 
considered  public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  both  these  offices  at  the  same  time. 


30  July  1959 

Double  Office  Holding;  Town  Alderman;  Chief  of  Municipal 
Fire  Department 

A  town  alderman  and  the  chief  of  a  municipal  fire  department  are  both 
considered  public  officers  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  both  these  offices  at  the  same  time. 


14  July  1958 

Double  Office  Holding;  Town  Commissioner  and  Member  of  Local 
School  Committee 

The  office  of  town  commissioner  and  that  of  membership  on  a  local  school 
committee  are  both  considered  public  offices  within  the  meaning  of  Article 
XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office  holding, 
and  one  person  may  not  hold  both  these  offices  at  the  same  time. 


6  May  1959 

Double  Office  Holding;  Town  Councilman  and  County  Veterans 

Service  Officer 

The  position  of  county  veterans  service  officer  is  not  considered  a  public 
office  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding,  and  one  person  may  hold  this  position 
and  at  the  same  time  serve  as  a  town  councilman. 


21  January  1960 

Double  Office  Holding;  Town  Mayor  and  County  Health  Department 

Employee 

An  employee  of  a  county  health  department  is  not  considered  a  public 
officer  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding,  and  one  person  may  hold  this  position 
and  at  the  same  time  hold  a  public  office. 
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27  February  1959 

Double   Office  Holding;    Town   Policeman  and   Deputy   Sheriff 

The  office  of  town  policeman  and  that  of  deputy  sheriff  are  both  con- 
sidered offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Con- 
stitution, which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 

5  March  1959 

Double  Office  Holding;  Trustee  of  County  Hospital;  Judge  of 
Recorder's  Court 

A  member  of  the  board  of  trustees  of  a  county  hospital  is  a  public 
officer  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding,  and  one  person  may  not  hold  this 
office  and  at  the  same  time  hold  another  public  office.  The  judge  of  a 
county  criminal  court  is  considered  a  public  officer  within  the  meaning  of 
the  above  section  of  the  Constitution. 

30  September  1959 

Double  Office  Holding;  Veterans  Service  Officer  and  Civil  Defense 

Director 

It  is  thought  that  a  Veterans  Service  Officer  is  not  a  public  official 
within  the  contemplation  of  the  double  office  holding  provision  of  Article 
XIV,  Section  7  of  the  State  Constitution.  A  Veterans  Service  Officer  is 
simply  an  employee  of  the  county. 


EDUCATION 

14  April  1959 

Education;    Community    Colleges;    Sabbatical    Leave 

The  Community  College  Act,  G.  S.  116-47,  et  seq.,  contains  no  provision 
authorizing  the  making  of  monetary  grants  to  persons  in  connection  with 
sabbatical  leave. 


ELECTIONS 

21  August  1959 

Elections;  ABC  Election;  Time  For  Holding 

The  provisions  of  G.  S.  18-124  prohibiting  the  holding  of  a  beer  and  wine 
election  within  60  days  of  the  holding  of  any  general  election,  special 
election  or  primary  election  has  no  application  to  an  A. B.C.  Election  held 
pursuant  to  G.   S.  18-61. 
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The  only  restriction  as  to  the  time  of  holding  an  A. B.C.  election  is  that 
the  election  may  not  be  held  on  or  within  60  days  of  any  biennial  election 
for  County  Officers. 

29  January  1960 

ELECTIONS;  Adoption  of  Loose  Leaf  Registration  System  and  New 

Registration 

To  adopt  the  loose-leaf  registration  system  four  steps  are  necessary:  1. 
County  board  of  elections  adopts  a  budget  sufficient  to  cover  the  expense 
of  installing  the  system;  2.  budget  is  presented  to  county  board  of  com- 
missioners for  approval,  3.  assuming  approval  by  county  board  of  commis- 
sioners, county  board  of  elections  adopts  a  resolution  providing  for  the 
installation  of  the  system  subject  to  authorization  by  the  State  Board  of 
Elections,  and  4.  the  State  Board  of  Elections  authorizes  the  adoption  of 
the  system.  If  new  loose-leaf  registration  system  is  installed,  the  old 
registration  books  cannot  be  used  for  the  purpose  of  determining  at  an 
election  who  is  registered  and  qualified  to  vote.  CLARK  v  STATESVILLE, 
139  N.  C.  49. 

25  August  1958 

Elections;  Certain  Special  Elections  may  be  held  on  date  of  General 

Election 

There  is  no  legal  reason  why  a  special  election  for  the  creation  of  a 
mosquito  control  district,  as  provided  by  Chaper  1247,  Session  Laws  of  1957, 
may  not  be  held  on  the  same  date  as  the  general  election  in  November. 
G.  S.  18-61,  G.  S.  18-124  (f)  and  G.  S.  153-93  have  no  application. 

29  January  1960 

Elections;    Filing  Fee  for   Unexpired   Term 

Candidate  filing  for  unexpired  term  should  pay  full  fee  required  by  G.  S. 
163-120  and  not  a  pro  rata  filing  fee. 

20  November  1959 

Elections;  Justices  of  the  Peace;  Residence  Requirements 

Even  though  a  justice  of  the  peace  changes  his  residence  as  to  precincts, 
he  is  still  qualified  to  file  for  office  of  justice  of  the  peace  in  the  next 
primary  so  long  as  his  residence  continues  in  the  same  township. 

9  June  1960 

Elections;  Name  to  be  Used  on  Ballot 

An  aspirant  for  nomination  who  has  his  name  changed  between  the  first 
and  second  primary  is  not  entitled  to  have  his  new  name  printed  on  the 
second  primary  ballot.  G.  S.  163-151  provides  that  "in  printing  the  names 
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of  candidates  on  all  primary  and  general  election  ballots,  only  the  legal 
name  of  the  candidate  as  same  appears  on  notice  of  candidacy  form  shall 
appear  on  the  ballot." 

7  June  1960 

Elections;  Primaries;  Constitutional  Law;  Grandfather  Clause; 
Validity  of  Grandfather  Clause 

The  so-called  "Grandfather  Clause",  as  contained  in  Article  VI,  Sec.  4, 
of  the  North  Carolina  Constitution,  and  all  statutes  enacted  thereunder  for 
the  administration  of  same,  are  void,  invalid  and  unconstitutional  and  have 
been  declared  to  be  so  by  the  Supreme  Court  of  the  United  States  in  the 
Case  of  LASSITER  v.  NORTHAMPTON  COUNTY  BOARD  OF  ELEC- 
TIONS. Future  registration  must  be  based  upon  the  literacy  test  as 
required  by  the  statutes  of  this  State.  G.  S.  163-28. 


1  June  1960 


Elections;  Primaries;   Eligibility  to  Vote 


In  order  to  participate  in  a  primary  election,  an  elector  must  declare 
the  party  of  his  choice  before  participating  in  the  primary  of  the  party 
with  which  he  is  affiliated.  A  person  not  affiliated  with  any  political  party 
may  not  participate  and  vote  in  a  party  primary  election. 

27  August  1958 

Elections;  Procedure  when  no  Candidate  Nominated  in  Primary 

When  no  candidate  files  for  a  county  office  subject  to  the  party  primary, 
the  provisions  of  G.  S.  163-145  are  not  applicable.  Under  such  circum- 
stances the  Executive  Committee  of  the  political  party  involved  may  not 
designate  a  nominee.  However,  under  G.  S.  163-175(3)  a  person  may  be 
elected  to  such  office  by  write-in  votes. 

19  September  1958 

Elections;  Residence;  Registration 

In  order  to  vote  in  this  State,  a  person  must  have  been  a  resident  of  the 
the  State  for  a  year  and  a  resident  of  the  voting  precinct  where  he  proposes 
to  vote  for  not  less  than  thirty  days  immediately  preceding  the  date  of 
election.  One  may  register  in  advance  of  this  time  provided  he  will  have 
met  the  residence  requirements  by  the  time  of  the  election  in  which  he 
proposes  to  vote. 

24  November  1958 

Elections;    Sanitary   Districts;    Members   of   Board;   Write-In   Votes 

The  provisions  of  the  elections  laws  relating  to  write-in  ballots  apply  in 
elections  of  members  of  a  sanitary  district  board. 
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14  June  1960 

Elections;    Special    Election    for    Industrial    Development    Tax 

Under  Chapter  1086  of  the  Session  Laws  of  1959,  only  one  election  may- 
be held  to  determine  whether  or  not  an  additional  industrial  development 
tax  may  be  levied. 

17  May  1960 
Election;  "Straw^"  Vote 
A  "straw"  vote  cannot  be  held  in  conjunction  with  a  primary  election. 

28  April  1960 
Elections;  Voters;   Qualification  and  Registration  of  Voters 

Under  the  provisions  of  G.  S.  163-21,  G.  S.  163-196  and  G.  S.  163-197  it 
definitely  appears  that  a  registrar  can  take  such  steps  as  are  necessary 
to  carry  out  the  registration  of  qualified  voters  in  an  orderly  and  business- 
like manner,  including,  where  necessary,  in  order  to  properly  carry  out  the 
functions  of  the  office,  the  authority  to  limit  the  number  of  people  within 
the  room  being  used  for  the  purpose  of  registration.  Under  G.  S.  163-20  the 
board  of  county  commissioners  has  authority  to  provide  additional  com- 
pensation for  precinct  election  officials  above  the  $15.00  per  day  for  certain 
days  therein  specified. 

19  May  1960 
Elections;  Write-Ins  at  Primaries 
"Write-in"  votes  are  not  permitted  in  a  primary. 


EMINENT  DOMAIN 


30  November  1959 


Eminent  Domain;  Condemnation;   Special  Proceedings; 
Public  Utilities 

The  amount  of  land  necessary  for  a  particular  project  involving  con- 
struction of  a  dam  is  generally  in  the  discretion  of  the  company  exercising 
the  power  of  eminent  domain,  in  the  absence  of  a  showing  of  an  abuse 
of  discretion.  Landowners  adjoining  the  lake  would  have  no  right  to  use 
the  water  from  the  lake  for  irrigation  purposes  except  by  consent  of  the 
power  company. 
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23  February  1959 

Eminent  Domain;   Urban   Redevelopment  Commission;    Necessity  for 
Complying  with  Public  Works  Eminent  Domain  Law 

G.  S.  160-465  provides  that  an  urban  redevelopment  commission  may- 
exercise  the  right  of  eminent  domain  in  the  manner  provided  by  law  for 
the  exercise  of  such  right  by  municipalities.  Therefore,  such  a  commission 
may  exercise  that  right  either  under  art.  1  of  ch.  40  of  the  General  Statutes 
or  under  the  Public  Works  Eminent  Domain  Law. 


ESCHEATS 

2  June  1959 

Escheats— University  of  North  Carolina;  Liability  for  Ad  Valorem 

Taxes 

When  a  person  dies  leaving  real  estate  which  escheats  to  the  University 
of  North  Carolina,  the  property  escheated  at  the  instant  of  the  person's 
death,  and  no  ad  valorem  taxes  accrue  thereon  thereafter. 


ESTATES 

11  July  1958 

Estates;  Estate  by  Entireties;  Tax  Judgments  Against  Husband;  Sale 
OF  Property  Under  Power  of  Foreclosure  in  Deed  of  Trust  Executed 
BY  Husband  and  Wife;    Surplus  Proceeds 

A  tax  judgment  against  the  husband  is  not  a  lien  against  real  estate 
held  by  the  husband  and  his  wife  as  an  estate  by  the  entireties,  but  the 
excess  proceeds  from  sale  of  such  property  under  the  power  of  sale  con- 
tained in  a  deed  of  trust  are  owned  by  the  husband  and  wife  as  tenants 
in  common,  nothing  else  appearing,  and  the  husband's  share  of  the  excess 
proceeds  in  the  hands  of  the  trustee  may  be  attached  by  the  Commissioner 
of  Revenue  through  garnishment. 


EXECUTORS  AND  ADMINISTRATORS 

12  September  1958 

Executors  and  Administrators  ;  Action  for  Wrongful  Death  ;  Damages  ; 

Conflict  of  Laws 

In  a  wrongful  death  action  the  amount  and  distribution  of  the  recovery 
are  matters  of  substantive  law  and  on  a  question  of  conflicts  are  governed 
by  the  law  of  the  jurisdiction   in  which  the  injury   and   death   occurred. 
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Under  the  Virginia  statute  Title  B,  Section  636,  the  amount  of  the  recovery 
is  limited  to  $30,000  and  the  jury  is  authorized  to  apportion  between  and 
among  the  beneficiaries  under  the  statute.  If  the  jury  fails  to  do  so,  the 
presiding  judge  may  make  the  apportionment. 

23  July  1958 

Executors  and  Administrators;   Conviction  of  Felonious  Slaying  of 
Husband  Bars  Widow's  Right  to  Administer 

When  either  party  to  a  marriage  is  convicted  of  the  felonious  slaying 
of  the  other  or  of  being  accessory  before  the  fact  to  such  slaying,  the  party 
so  convicted  shall  thereby  lose  his  or  her  right  to  administer  on  the  estate 
of  the  other,  to  a  distributive  share  in  the  personal  property  of  the  other, 
dower  and  courtesy  rights,  and  in  such  case  the  widow  shall  not  be  entitled 
to  her  widow's  year's  allowance, 

G.   S.  28-10;   G.   S.  30-4;   G.  S.   52-15. 

However,  if  such  a  party  is  acquitted  of  the  criminal  charge,  the  rights 
above  enumerated  are  not  forfeited. 

McMICHAEL  v  PROCTOR,  243  N.  C.  479. 

14  July  1958 

Executors  and  Administrators;  Distribution  Under  G.  S.  28-149(5) 

Under  G.  S.  28-149(5),  if  there  is  neither  widow  or  children  nor  any 
legal  representative  of  the  children,  the  personal  estate  shall  be  distributed 
equally  to  every  of  the  next  of  kin  of  the  intestate  who  are  in  equal  degree, 
and  those  who  legally  represent  them.  In  case  the  class  of  next  of  kin  is 
composed  solely  of  brothers  and  sisters,  they  share  per  capita;  but  if  a 
brother  or  sister  has  predeceased  the  intestate,  those  who  legally  represent 
the  deceased  brothers  and  sisters  share  per  stirpes.  If  all  the  brothers  and 
sisters  have  predeceased  the  intestate  and  have  left  children  surviving,  the 
nieces  and  nephews  share  per  capita. 

31  March  1960 

Executors  and  Administrators;  Final  Accounts;  Compelling 
a  ccounting 

Clerks  of  the  Superior  Court  have  power  to  compel  executors  and  admin- 
istrators to  file  accounts. 


FEES 

2  June  1960 

Fees;  Witness  Fees;  Minimum  Wage  Law 

Fees  allowed  to  witnesses  in  the  Superior  Court  are  fixed  by  law,  and 
the  minimum  wage  law  of  the  State  has  no  application  thereto. 
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FINES  AND  FORFEITURES 

4  December  1958 

Fines  and  Forfeitures;  Fines  Paid  into  School  Fund;  Procedure  for 
Remission  for  Good  Cause  Shown 

G.  S.  115-98  (3)  provides  that,  when  fines  have  been  assessed  and  col- 
lected and  paid  into  the  school  fund,  such  fines  may  not  be  remitted  "except 
for  good  and  sufficient  reasons,  which  reasons  shall  be  stated  on  the  docket 
and  at  all  times  be  open  to  public  inspection." 

Under  the  above  statute,  upon  a  proper  showing  in  a  motion  in  the  cause 
after  notice  to  the  County  Board  of  Education,  the  fine  imposed  could  be 
remitted  to  the  person  who  paid  the  same. 

Any  costs  collected  and  paid  to  the  City  in  such  a  case  could  be  refunded 
by  action  of  the  governing  board  of  the  City. 


FIRE  DEPARTMENTS 


10  May  1960 


Fire  Departments;  Fire  Protection;   Powers  and  Duties  of  Members 
OF  the  Fire  Department 

Members  of  a  fire  department  have  the  implied  authority  to  direct  traffic 
in  the  vicinity  of  a  fire  and  to  order  sight-seers  and  other  persons  out  of 
a  burning  building  or  its  vicinity.  Ordinarily,  they  have  no  power  of  arrest, 

9  February  1959 

Fire  Departments;  Rural  Fire  Department 

A  rural  protection  district,  as  provided  in  Section  69-25.1  of  the  General 
Statutes,  cannot  include  an  incorporated  town  within  the  boundaries  of  the 
district  because  that  section  specifically  limits  such  protection  district  to 
"an  area  lying  outside  the  corporate  limits  of  any  city  or  town".  On  the 
other  hand,  there  is  no  statutory  objection  to  such  district  surrounding  a 
town. 

4  June  1959 

Fire  Departments;  Rural  Fire  Protection;  Condemnation  of 

Buildings 

Chiefs  of  rural  fire  departments  do  not  have  such  authority  to  condemn 
unsafe  buildings  as  is  bestowed  on  the  fire  chief  or  local  building  inspector 
of  certain  towns  by  the  provisions  of  Article  11,  Chapter  160  of  the 
General  Statutes. 
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GAME  LAWS 

1  July  1959 

Game  Laws;  Fishery  Inspectors;  Power  of  Arrest 

Fishery  inspectors  are  not  special  peace  officers  within  the  purview  of 
G.  S.  113-28.1;  however,  they  have  ample  authority  under  the  provisions 
of  Subchapter  4  of  Chapter  113  of  the  General  Statutes  of  North  Carolina 
to  enforce  the  fishery  laws,  rules,  and  regulations  and  to  make  arrests  when 
necessary. 

29  July  1958 

Game    Laws;    Fishing;    Fishing    From    Highway 

Neither  the  State  nor  the  public  acquires  any  fishing  rights  as  a  result 
of  the  acquisition  of  a  highway  easement  by  the  State  Highway  Commis- 
sion. An  individual  attempting  to  fish  in  a  private  pond  from  a  highway 
would  be  subject  to  the  same  laws,  regulations  and  restrictions  as  if  he 
were  fishing  from  any  other  bank  on  the  pond. 

9  May  1960 
Game  Laws;  Fishing;  Licenses;  Residence  Requirements 

For  the  purposes  of  G.  S.  136-146  requiring  nonresident  fishing  licenses, 
a  person  is  not  considered  to  have  lost  his  county  residence  who  leaves 
his  home  and  goes  into  another  state  or  county  for  temporary  purposes 
only,  with  the  intention  of  returning.  Evidence  of  such  intention  is  found 
in  ownership  of  property,  place  of  voting,  attendance  of  children  at  schools, 
place  of  pajrment  of  taxes,  and  previous  purchase  of  license. 

21  October  1958 
Game  Laws;  Fishing;  Private  Ponds;  What  Constitutes  Private  Pond 

Any  lake  in  which  fish  are  free  to  move  across  property  lines  are  public 
waters,  and  subject  to  all  laws  and  regulations  governing  freshwater 
fishing. 

17  December  1958 
Game  Laws;  Game  Animals  in  Captivity 

A  game  animal  illegally  acquired  and  illegally  held  in  possession  may 
be  seized  by  proper  enforcement  officers  to  be  held  as  evidence  for  the 
trial  of  the  person  for  his  illegal  possession  of  the  game  animal. 

30  October  1959 

Game  Laws;  Hunting  with  Pistol;  Weapons;  Hunting  with  Pistol 

Unlawful 

It  is  unlawful  to  take  game  with  a  pistol. 
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GASOLINE 

20  May  1960 

Gasoline  and  oil  inspection;  branding  gasoline 

The  Gasoline  and  Oil  Inspection  Board  of  the  North  Carolina  Department 
of  Agriculture  has  no  authority  under  the  existing  statutes  to  prescribe 
rules  and  regulations  by  which  gasoline  may  be  sold  at  wholesale. 


GOVERNOR 

22  April  1959 

Governor;  Term  of  Office;  Succeeding  Self  in  Office 

The  Constitution  of  North  Carolina  prohibits  the  Governor  from  succeed- 
ing himself. 


GUARDIANS 

22  April  1960 

Guardians;  Bonds;  Personal  Sureties;  Estate  in  Excess  of  $100,000 

Where  the  personal  estate  of  a  minor  exceeds  $100,000,  a  guardian  with 
personal  sureties  may  give  a  bond  equal  to  the  value  of  the  personal  estate 
plus  10  per  cent. 

20  April  1959 

Guardians;  Clerk  of  the  Court;  Examination  of  Assets 

The  certification  by  the  Clerk  of  a  Superior  Court  that  he  has  examined 
the  investments  and  account  of  a  guardian  as  required  by  G.  S.  33-42.1 
should  be  made  by  the  Clerk  to  whom  the  guardian  is  required  to  account, 
and  not  to  the  Clerk  of  the  Superior  Court  in  the  county  where  the  guardian 
resides. 


HEALTH 

Health;   Compulsory  Polio  Immunization;   County  Board  of  Health 

Under  the  provisions  of  Section  130-93  of  the  General  Statutes,  a  local 
board  of  health  is  authorized  to  adopt  a  regulation  making  polio  immuni- 
zation compulsory  provided  the  statutory  exemptions  relating  to  diphtheria, 
tetanus,  whooping  cough,  and  smallpox  immunization  are  also  included  in 
such  regulation. 
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13  October  1958 

Health;  Compulsory  Polio  Immunization;  No  State  Statute 

There  is  no  State  law  requiring  school  children  to  be  vaccinated  against 
polio.  However  a  local  board  of  health  would  have  authority  to  adopt  regu- 
lations requiring  polio  vaccination  of  school  children. 

11  September  1959 

Health;  County  Board  of  Health;  Rules  and  Regulations; 
Requirement  of  Pasteurization  of  Milk 

A  local  board  of  health  has  authority  to  adopt  regulations  prohibiting 
the  sale  of  unpasteurized  milk. 

6  August  1958 

Health;  District  Board  of  Health;  Authority;   Enforcement  of 
Penalties  for  Violation  of  Rules  and  Regulations 

A  District  Board  of  Health  is  without  authority  to  prescribe  criminal 
punishment  for  the  violation  of  its  rules  and  regulations.  STATE  v  CUR- 
TIS, 230  N.  C.  169. 

The  Statute,  G.  S.  130-203  provides  that  a  violation  of  such  rules  and 
regulations  is  a  misdemeanor  punishable  by  a  fine  not  exceeding  $50  or  im- 
prisonment not  exceeding  thirty  days. 


18  July  1958 

Health;  District  Boards  of  Health;  County  Appropriations;  Contract 
OF  Local  Board  with  State  Board 

When  a  county  contracts  to  appropriate  a  lump  sum  to  a  district  health 
department  during  a  fiscal  year,  the  fact  that  all  the  money  is  not  expended 
does  not  entitle  the  county  to  a  pro  rata  refund  because  the  contract 
expressly  provides  that  any  balance  at  the  end  of  the  fiscal  year  shall 
be  carried  forward  to  the  credit  of  the  health  department  for  the  succeeding 
fiscal  year. 


14  July  1959 

Health;  District  Health  Departments;  Composition  of  the  Board; 
Number  of  Public  Members  Permitted  by  Statute 

The  provisions  of  G.  S.  130-14  relating  to  the  organization  of  district 
health  departments  permit  four  public  members  for  districts  comprised  of 
two  or  more  counties.  If  the  district  is  composed  of  more  than  four  counties, 
however,  an  additional  public  member  may  be  added  to  the  board.  One 
public  member  must  come  from  each  of  the  participating  counties. 
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A  district  composed  of  five  counties  would  be  entitled  to  five  public  mem- 
bers on  its  board.  Any  public  members  in  excess  of  five  would  be  in  viola- 
tion of  the  statute. 


15  September  1959 

Health;  District  Health  Departments;   Ex-Officio  Member;   Number 

OF  Public  Members 

The  ex-officio  membership  of  a  district  board  of  health  must  be  one  of 
the  public  officers  or  officials  named  in  G.  S.  130-14.  This  includes  one 
chairman  of  a  board  of  county  commissioners,  one  mayor  of  a  town  which 
is  the  county  seat  and  one  county  superintendent  of  schools. 

In  a  district  health  department  comprised  of  two  or  more  counties  but 
not  more  than  four  counties  the  public  membership  cannot  exceed  four 
members. 


18  November  1959 

Health;  Immunization  of  Children;  "Booster"  Shots  Before  Entering 
School;  Public  Schools 

It  is  the  intent  and  purpose  of  Article  9  of  Chapter  130  of  the  General 
Statutes  that  children  should  have  had  whatever  immunization  treatments 
that  might  be  necessary  in  order  to  have  an  effective  immunization  condi- 
tion or  status  as  of  the  time  of  entering  school  for  the  first  time  and,  if 
"booster"  shots  are  necessary  to  accomplish  this,  then  a  principal  of  a 
school  would  have  authority  to  refuse  admission  of  a  child  to  a  school 
until  such  condition  was  corrected. 


5  June  1959 

Health;  State  Board  of  Health;  Grants-in-Aid  to  Counties;  Local 
Health  Department  Expenditures;  Requirement  of  Audit 

The  State  Board  of  Health  has  authority  to  require  an  audit  or  account- 
ing in  connection  with  the  expenditure  of  funds  by  local  health  departments 
as  a  condition  upon  which  federal  and  state  grants-in-aid  are  furnished 
such  local  health  departments. 


19  February  1959 

Health  ;  State  Board  of  Health  ;  Health  Reports  ;  Reporting  of  Cancer 

It  would  be  necessary  to  amend  G.  S.  130-184  in  order  to  authorize  re- 
porting of  cancer  cases  by  pathology  number  rather  than  by  name  of  the 
person  having  cancer  inasmuch  as  said  statute  specifically  requires  at 
present  that  the  report  include  "the  name,  address,  etc.,  ...  of  any  person 
.  .  .  who  is  found  to  have  cancer  of  any  type." 
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31  December  1958 

Health  ;  State  Board  of  Health  ;  Maternal  and  Child  Health  Program 
AND  Crippled  Children's  Program 

G.  S.  130.9  provides  authority  for  the  State  Board  of  Health  to  accept 
and  allocate  federal  funds  for  the  operation  of  maternal  and  child  health 
programs   and   crippled   children's  programs. 

26  January  1959 

Health;  State  Board  of  Health;  Merit  System  Council;  Federal  and 
State  Local  Health  Grants-in-Aid 

The  State  Board  of  Health  may  withhold  allocation  of  federal  and  state 
grants-in-aid  funds  to  local  health  departments  until  the  local  departments 
have  demonstrated  compliance  with  the  merit  system  laws  and  regulations. 

18  September  1958 

Health;  State  Board  of  Health;  Sanitary  Districts;  Creation  of 

New  District 

In  creating  a  sanitary  district,  the  State  Board  of  Health  may  not 
alter  the  territorial  area  from  that  described  in  the  petition  for  the  creation 
of  the  district. 

7  October  1958 

Health;  State  Board  of  Health;  Sanitary  Districts;  Extension  of 
District  ;  Temporary  Loss  of  Petition 

When  a  board  of  county  commissioners  receives  a  petition  for  enlarge- 
ment of  a  sanitary  district  and  part  of  the  petition  was  lost  before  the 
board  received  it,  no  action  should  be  taken  until  the  lost  portion  is  found 
and  turned  over  to  the  board. 

13  May  1959 

Health;   State  Board  of  Health;   Venereal  Diseases;   Treatment  of 
Minor  Without  Parent's  Consent 

When  a  minor  is  infected  with  a  venereal  disease  and  no  parent  is 
available  to  give  consent  to  treatment,  a  physician  would,  nevertheless,  be 
authorized  to  administer  appropriate  treatment  by  virtue  of  the  provisions 
of  G.  S.  130-96. 

19  June  1959 

Health;  State  Board  of  Health;  Vital  Statistics;  Death 
Certificates;  Charges  by  Physicians 

The  attending  physician  must  execute  a  death  certificate  when  a  patient 
dies,  and  is  not  authorized  to  refuse  to  issue  the  certificate  unless  a  fee 
is  paid  or  unless  the  bill  for  his  medical  services  is  paid. 
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30  January  1959 

Health;   State  Laboratory  of  Hygiene;  Water  Examination  Tax 

Municipalities,  including  housing  authorities,  are  subject  to  the  provi- 
sions of  Article  6  of  Chapter  130  of  the  General  Statutes  relating  to  testing 
public  water  supplies  when  such  municipality  is  a  supplier  of  water  from 
a  public  water  supply. 


HIGHWAYS 

17  March  1960 

Highways;  Highway  Commission;  Rights  of  Way;  Cost  of  Removal 

OF  Utilities 

The  obligation  for  the  removal  of  utility  facilities  of  a  sanitary  district 
from  highway  rights  of  way  is  that  of  the  sanitary  district  and  the  State 
Highway  Commission  is  not  authorized  to  expend  highway  funds  for  this 
purpose. 

19  August  1959 

Highways;  Highway  Commission;  State-Owned  Motor  Vehicles; 
Liability  Insurance 

Tractor-mowers  and  other  self-propelled  road  construction  or  mainte- 
nance equipment  owned  by  the  State  Highway  Commission  are  motor 
vehicles  within  the  meaning  of  that  term  as  used  in  Chapter  1248  of  the 
1959  Session  Laws,  and  the  State  Highway  Commission  is  required  by 
that  enactment  to  secure  liability  insurance  coverage  on  such  equipment. 

25  April  1960 

Highways;  Highway  Commission;  State  Personnel;  Employee  Training 

The  State  Highway  Commission  can  participate  in  the  post  graduate 
training  of  one  of  its  employees  by  supplementing  his  scholarship  so  that 
while  so  engaged  his  income  will  equal  that  of  his  present  salary. 

30  October  1959 

Highways;   Railroads;   Parallel  Encroachments 

The  State  Highway  Commission  is  authorized  to  grant  an  encroachment 
permit  to  a  railroad  company  to  permit  the  construction  of  a  railroad 
facility  on  the  road  right  of  ways  of  the  Commission. 
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17  April  1959 

Highways;  Right  of  Way;  Fires;  Permit  Therefor 

Highway  forces  may  not  burn  brush  on  the  highway  right  of  way  with- 
out obtaining  a  permit  authorizing  the  same. 

6  October  1959 
Highways;  Sirens  on  Buildings  Within  50  Feet  of  Highway 

There  is  no  statute  making  the  installation  and  use  of  a  siren  on  the  side 
of  a  house  adjacent  to  a  highway  unlawful. 


HOSPITALS 

5  August  1959 

Hospitals;  Application  of  Article  13B  of  Chapter  131  of  the  General 
Statutes  to  Boards  of  Trustees  of  County  Hospitals 

The  purpose  of  Article  13B  of  Chapter  131  of  the  General  Statutes  is 
to  confer  additional  authority  upon  municipalities,  which  includes  counties, 
for  the  furnishing  of  hospital,  clinic,  and  similar  services  to  the  people  of 
the  State  through  the  construction,  operation,  and  maintenance  of  hospital 
facilities.  See  G.  S.  131-126.19.  A  county  board  of  commissioners  may  enter 
into  a  contract  with  a  non-profit  association  for  the  operation  and  main- 
tenance of  county  hospital  facilities  or  the  board  of  commissioners  could 
authorize  the  board  of  trustees  appointed  under  G.  S.  131-28.8  to  operate 
a  hospital. 

1  June  1959 

Hospital;  County  Hospital;  Discount  for  Employees,  Medical  Staff 

AND  Dependents 

A  board  of  trustees  of  a  county  or  city  hospital  would  be  authorized  to 
allow  a  reasonable  discount  to  hospital  employees,  the  medical  staff  and 
their  dependents  as  a  condition  of  employment  and  as  an  element  of  com|- 
pensation  for  performance  of  hospital  duties. 

27  October  1958 

Hospitals;   Use  of  Gifts 

When  a  hospital  has  received  private  donations  to  be  spent  for  a  special 
purpose,  such  funds  should  not  be  expended  for  any  purpose  other  than  that 
for  which  they  were  given  unless  the  written  consent  to  a  different  use 
is  obtained  in  writing  from  all  the  donors. 
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INDIANS 

14  January  1960 

Indians;  Indian  Antiquities;  Authority  of  Hospitals  Board  of  Control 

TO  grant  permission  to  dig  in  Indian  Mounds;  G.  S.  70-1  et  seq.;  G.  S. 

121-1  ET  seq;  G.  S.  106-22(15) 

Permission  to  excavate  in  Indian  mounds  or  burial  grounds  should  be 
obtained  from  the  Director  of  State  Museum  or  Director  of  Archives  and 
History  under  the  provisions  of  G.  S.  70-4,  the  North  Cai'olina  Hospitals 
Board  of  Control  having  no  authority  to  grant  permission  for  such  excava- 
tion on  State  lands  located  near  John  Umstead  Hospital  at  Butner. 


INEBRIATES 

28  June  1960 

Inebriates;  Petition  for  Examination;  Signature  of  Minor 
Children  to  Petition 

A  minor  child  of  an  alleged  inebriate  may  not  sign  a  petition  for  exam- 
ination under  G.  S.  35-31. 


INSANE  PERSONS  AND  INCOMPETENTS 

21  September  1959 

Insane  Persons  and  Incompetents;  Acceptance  of  Patients  Charged 

with  a  Misdemeanor 

The  General  Statutes  do  not  require  that  a  person  charged  with  a  mis- 
demeanor be  sent  to  the  Dorothea  Dix  Hospital. 

29  July  1959 

Insane  Persons  and  Incompetents;  Commitment  for  Observation; 

Probation 

A  patient  committed  to  a  State  hospital  for  observation  may  be  released 
on  probation  to  a  boarding  or  nursing  home.  During  the  period  of  proba- 
tion, the  patient  retains  a  status  similar  to  those  patients  who  are  actually 
in  the  hospital  and,  therefore,  may  be  permanently  committed  while  on 
probation. 
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16  October  1958 

Insane  Persons  and  Incompetents;  Commitment  to  State  Hospitals; 
Authority  of  Justice  of  Peace 

A  justice  of  the  peace  has  no  authority  to  commit  a  person  to  a  State 
hospital   due  to  mental   illness. 

24  June  1959 

Insane  Persons  and  Incompetents;  Commitment;  Sudden  or  Violent 

Mental  Disorder 

The  duty  of  a  sheriff  to  receive  and  transport  to  a  hospital  a  patient 
committed  pursuant  to  G.  S.  122-57  on  the  basis  of  a  notarized  affidavit  of 
a  doctor  is  not  affected  by  the  fact  that  the  office  of  the  clerk  of  superior 
court  may  be  open  at  the  time. 

21  April  1959 

Insane  Persons  and  Incompetents;   Commitment  to  Veterans 
Administration  Hospital;  Payment  of  Expenses 

Expenses  of  commitment  of  a  veteran  to  a  veterans  hospital  are  to  be 
borne  by  the  county  of  residence  of  the  veteran  and  copies  of  the  commit- 
ment proceedings  should  be  forwarded  to  the  county  of  residence  of  the 
patient  for  recording  in  its  Lunacy  Docket. 

11  August  1959 

Insane  Persons  and  Incompetents;   Disclosure  of  Information 
Concerning  Status  to  Press 

No  disclosure  of  the  results  of  a  sanity  investigation  by  a  hospital 
should  be  made  unless  such  disclosure  is  ordered  by  a  court  of  competent 
jurisdiction. 


15  October  1959 

Insane  Persons  and  Incompetents;   Final  Commitment;   Persons 
Already  in  Hospitals 

When  a  patient  is  already  in  a  hospital  the  Clerk  of  the  County  in  which 
the  patient  is  confined  has  the  duty  of  making  commitment.  The  Clerk  who 
originally  commits  is  the  only  one  who  may  order  additional  observation 
commitments.  Discharge  of  such  a  patient  must  be  made  by  the  Clerk  of  the 
County  of  residence. 
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26  January  1959 

Insane  Persons  and  Incompetents;  Guardians;  Certificate  of  Lunacy 
Issued  by  Superintendent  of  Hospital 

A  clerk  of  superior  court  may  appoint  a  guardian  for  an  insane  person 
upon  the  basis  of  a  Certificate  of  Lunacy  issued  by  the  superintendent 
of  one  of  the  training  schools  under  the  management  of  the  North  Caro- 
lina  Hospitals   Board  of   Control. 

23  December  1958 

Insane  Persons  and  Incompetents;  Inebriates;  Fees  for  Commitment 

The  fees  permitted  under  G.  S.  122-51  may  not  be  charged  in  the  case 
of  a  commitment  of  an  inebriate  to  a  state  hospital  under  the  provisions 
of  Article  6,  Chapter  35  of  the  General  Statutes. 

25  March  1960 

Insane  Persons  and  Incompetents;  Parent  and  Child;  Adult  Child; 
Liability  of  Parent  for  Maintenance  in  State  Institution 

A  parent  is  legally  responsible  for  the  charges  made  by  a  State  institu- 
tion for  the  care  and  maintenance  of  an  adult  incomptent  child.  Upon 
the  death  of  the  parent,  any  outstanding  bill  for  such  services  is  a  charge 
against  the  estate  of  the  parent. 

21  October  1959 

Insane  Persons  and  Incompetents;  Persons  Already  in  Hospitals; 

Adjudication  of  Persons  Who  Have  Become  Suddenly  or  Violently 

Mentally  Disordered 

A  patient  committed  to  a  state  hospital  because  of  sudden  or  violent 
mental  disorder  may  be  committed  for  observation  and  for  additional 
periods  of  observation  by  the  clerk  of  the  county  in  which  the  hospital  is 
located.  Final  commitment  must  be  made  by  the  clerk  of  the  county  of 
residence  or  by  the  clerk  who  actually  committed  the  patient  if  residence 
is  not  known. 

7  November  1958 

Insane  Persons  and  Incompetents;  Voluntary  Commitments; 
Appointment  by  Guardian  under  G.  S.  35-3 

It  would  be  proper  for  the  superintendent  of  a  state  hospital  to  issue 
a  certificate  pursuant  to  G.  S.  35-3  when  the  patient  is  voluntarily  com- 
mitted to  the  hospital. 
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INSURANCE 

4  September  1958 

Insurance;  Authority  Over  Bail  Bond  Companies;  Commissioner  of 

Insurance 

Bonding  companies  which  confine  their  activities  to  the  business  of  writ- 
ing appearance  or  bail  bonds  in  connection  with  criminal  proceedings  are 
specifically  exempt  from  regulation  by  the  Insurance  Commissioner  under 
the  provisions  of  G.  S.  105-41.1,  and  the  Commissioner  of  Insurance  has 
no  authority  to  take  any  action  with  respect  to  delinquencies  by  such  com- 
panies on  forfeited  bail  bonds. 

14  August  1958 

Insurance;  Authority  over  Nonresident;  Foreign  Liability  Insurance 

Companies 

The  laws  of  North  Carolina  do  not  give  the  Commissioner  of  Insurance 
any  power  or  authority  over  unlicensed,  nonresident  insurance  companies, 
except  that  he  is  empowered  to  accept  service  on  such  companies  which  do 
certain  acts  in  this  State,  as  prescribed  in  G.  S.  58-153.1,  and  the  Com- 
missioner of  Insurance  does  not  have  the  authority  or  power  to  aid  a  North 
Carolina  resident  in  the  collection  of  a  judgment  obtained  against  an  un- 
licensed, foreign  liability  insurance   company. 

7  August  1958 

Insurance;  Liability  Insurance  for  State-owned  Vehicles 

Under  G.  S.  129-5(9)  (i),  the  newly  created  General  Services  Division 
was  given  specific  authority  by  the  1957  Legislature  to  purchase  liability 
insurance  on  State-owned  motor  vehicles  under  the  control  of  the  Division. 
In  the  absence  of  similar  legislative  authority,  the  University  of  North 
Carolina  may  not  purchase  liability  and  indemnity  insurance  to  cover  its 
motor  vehicles. 

10  February  1959 

Insurance;  Licensing  Agents;  Agents  of  Merged  Companies 

G.  S.  105-228.7  requires  each  local  insurance  agent  to  pay  a  fee  of  $5.00 
and  obtain  a  license  for  each  company  represented.  Where  a  company 
which  an  agent  is  licensed  to  represent  is  merged  into  a  company  for  which 
the  agent  is  not  licensed,  the  agent  may  not  represent  the  surviving  company 
without  paying  the  required  fee  and  obtaining  a  separate  license  for  such 
purpose. 
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19  November  1959     ! 

Insurance;  Licenses  for  Procuring  Policies  in  Unlicensed  Foreign 
Companies;  Brokers  Placing  Such  Business 

An  insurance  agent,  who  is  licensed  as  a  broker  under  G.  S.  58-40.1  and 
who  produces  property  insurance  business  which  is  placed  by  him,  as  a 
broker,  with  an  agent  licensed  under  G.  S.  58-53.1,  is  not  required  to  be 
licensed  under  G.  S.  58-53.1  before  insurance  on  the  property  may  be  law- 
fully obtained  from  a  foreign  or  alien  insurance  company  not  authorized 
to  transact  business  in  this  State.  The  agent  actually  procuring  the  insur- 
ance in  a  nonadmitted  company  is  the  only  person  required  to  be  licensed 
under  G.  S.  58-53.1. 


3  September  1958 

Insurance;  Real  Estate  Title  Insurance  Companies; 
Organization  ;    Capital 

Under  Article  14,  Chapter  58  of  the  General  Statutes  of  North  Carolina, 
a  corporation  may  be  formed  with  a  capital  of  not  less  than  $50,000.00  to 
engage  in  the  business  of  insuring  real  estate  titles,  and  no  surplus  is 
required  before  it  may  begin  business.  Such  a  corporation  may  be  organized 
on  a  non-stock  basis  if  the  law  otherwise  permits.  Chapter  55A  of  the 
General  Statutes  authorizes  the  formation  of  nonprofit  corporations  on  a 
non-stock  basis. 


17  February  1959 

Insurance;   Real  Estate  Title  Insurance  Companies;   Organization; 

Mutual  Companies 

Real  estate  title  insurance  companies  organized  under  Article  14,  Chapter 
58  of  the  General  Statutes,  and  having  the  word  "Mutual"  as  part  of  the 
name  of  the  company,  should  not  be  licensed  by  the  Insurance  Commissioner 
unless  such  company  is  organized  on  the  mutual  principle. 


17  November  1959 

Insurance;  State  Property  Fire  Insurance  Fund;  Investments; 
Securities  of  Federal  Home  Loan  Banks 

Under  G.  S.  58-189,  the  "State  property  fire  insurance  fund"  is  to  be 
held  as  a  special  fund  in  the  State  Treasury,  and  the  Sinking  Fund 
Commission  is  charged  with  the  responsibility  for  investing  such  funds, 
and  the  same  may  be  invested  in  the  same  type  of  securities  in  which  State 
sinking  funds  may  be  invested.  None  of  these  funds  may  be  invested  in 
obligations  of  Federal  Home  Loan  Banks  as  such  obligations  are  not  fully 
guaranteed  by  the  United  States.  G.  S.  142-34;  G.  S.  53-44;  12  USCA  § 
1435. 
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19  November  1959 

Insurance;   State  Property  Fire  Insurance  Fund;    State  Property 
Located  in  Buildings  Not  Owned  by  the  State;  G.  S.  58-189 

Under  G.  S.  58-189,  the  State  Property  Fire  Insurance  Fund  may  be 
used  for  insuring  State-owned  buildings  and  State-owned  property  con- 
tained therein,  but  the  Fund  does  not  insure  personal  property,  furniture 
and  fixtures  O'wned  by  the  State  and  not  located  within  a  State-owned 
building. 


INTOXICATING  BEVERAGES 

14  April  1959 

Intoxicating   Beverages;   Beer  and  Wine;    "Cooking   Sherry" 

Product  denoted  as  "Cooking  Sherry"  and  labeled  as  "Alcohol  20%  by 
Volume"  falls  within  the  definition  of  "fortified  wines"  at  G.  S.  18-96,  and 
is  accordingly  subject  to  all  limitations  and  regulations  imposed  by  law 
upon  the  distribution  and  sale  of  "fortified  wines". 

10  July  1958 

Intoxicating  Beverages;  Confiscation  of  Vehicles;  Rights  of 
Innocent  Lien  Holders 

It  was  not  the  legislative  intent  in  enacting  G.  S.  18-6  to  confiscate  the 
interest  of  an  innocent  mortgagee  or  other  lien  holder  in  an  automobile 
used  in  the  illegal  transportation  of  intoxicating  liquors.  If  the  mortgage 
is  executed  outside  of  North  Carolina,  the  provisions  of  G.  S.  44-38.1  are 
applicable. 

9  January  1959 

Intoxicating  Beverages;  Net  Profits  from  ABC  Stores 

G.  S.  18-57  provides  that  after  deducting  the  amount  required  to  be 
expended  for  law  enforcement  and  retaining  sufficient  working  capital, 
the  entire  net  profits  derived  from  the  operation  of  ABC  stores  shall  be 
paid  quarterly  to  the  General  Fund  of  the  county.  No  municipality  within 
the  county  is  entitled  to  participate  in  the  net  profits  in  the  absence  of  a 
local  Act  so  provided. 
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8  April  1960 

Intoxicating  Beverages;   Possession  of  Property   Designed  for  the 
Manufacture  of  Liquor;   Condemnation  of  Motor  Vehicle   Trans- 
porting Materials  Intended  to  be  Used  in  the  Manufacture  of 
Intoxicating  Liquors 

Sugar,  malt,  yeast,  and/or  grain  to  make  mash  are  not  the  type  of 
properties  referred  to  under  G.  S.  18-4.  Materials  intended  for  the  use  of 
intoxicating  liquors  under  G.  S.  18-6  include  sugar,  malt,  yeast  and/or 
grain,  and  if  these  materials  intended  for  such  use  are  transported,  an 
officer  shall  take  possession  of  the  motor  vehicle  in  the  conveyance. 


27  January  1960 

Intoxicating  Beverages;   Unfortified  Wine;   Issuing   Customs   Permit 
and  Shipping  into  this  State 

The  State  Board  of  Alcoholic  Control  does  not  have  authority  to  issue 
to  an  individual  a  permit  Mrhereby  the  individual  may  clear  through  U.  S. 
Customs  a  shipment  of  w^ine  which  is  to  then  be  shipped  to  that  individual 
in  North  Carolina. 


JAILS  AND  JAILERS 


29  January  1959 


Jails  and  Jailers;  Jails  maintained  by  subdivisions  of  the  State; 
Supervision  and  Inspection;  Responsibilities  of  the  State  Board 

OF  Health 

Within  our  constitutional  and  statutory  f ramev?ork,  the  State  Board  of 
Public  Welfare  is  authorized  to  request  and  the  State  Board  of  Health  may 
conduct  health  inspections  of  local  jail  facilities,  but  the  State  Board  of 
Health  is  required  to  make  such  inspections  at  least  annually,  with  or 
without  a  special  request  from  the  State  Board  of  Public  Welfare.  G.  S. 
108-5  and  G.  S.  130-11(10). 


13  January  1959 
Jails  and  Jailers;  Municipal  jails;  Duty  of  municipality  to  provide 

JAIL  facilities  FOR  PRISONERS  HELD   FOR  COUNTY   RECORDER'S   COURT 

Municipalities  may  under  G.  S.  160-2,  subsection  10,  establish,  maintain 
and  operate  a  city  or  town  jail,  unlike  county  governments,  which  are  re- 
quired by  law  under  G.  S.  153-49  to  maintain  such  facilities.  Where  a 
municipality  has  established  a  town  jail,  this  exercise  of  its  municipal 
corporate  power  may  be  regulated  by  resolutions  adopted  by  the  town 
governing  body. 
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JURORS 

6  October  1958 

Jurors;  Jury;  Compensation  of  Jurors;  Juror  Excused  From  Serving 

One  who  has  been  summoned  for  jury  duty  but  is  excused  from  serving 
at  his  own  request  is  not  entitled  to  jury  fees. 

16  December  1959 

Jurors;  Jury  Duty;  Exemption;  Medical,  Dental,  and  Allied 

Professions 

Members  of  the  medical,  dental,  and  allied  professions  are  exempt  from 
jury  duty  under  G.  S.  9-19. 


LABOR 

3  December  1958 

Labor;  Article  10  of  Chapter  95  of  the  General  Statutes  (North  Car- 
olina's So-Called  Right-to-Work  Statute)  ;  Monopolies  and  Restraints 
OF  Trade;  Trade  Unions  and  Collective  Bargaining;  Referral  Clause  or 
Procedure  in  Contract  between  Employer  and  Labor  Union;  Right  of 
Persons  to  Work  without  Denial  or  Abridgement  on  Account  of  Mem- 
bership OR  NoN membership  in  Labor  Union,  Organization  or  Associa- 
tion; Mandatory  Duty  of  Employer  to  Require  that  No  Person  Abstain 
OR  Refrain  from  Membership  in  a  Labor  Union  as  a  Condition  of  Em- 
ployment OR  Continuation  of  Employment;  Closed  Shop  and  Open 
Shop;  Agreements  Void  under  the  Statute 

A  proposed  Addendum  to  a  Collective  Bargaining  Agreement  between  an 
employer  and  a  union  provides:  (a)  That  referrals  of  persons  for 
employment  to  the  employer  shall  be  made  solely  by  the  union  or  its  busi- 
ness manager;  (b)  that  employees  should  be  grouped  according  to  four 
categories,  the  first  two  of  which  require  examinations  given  by  the  Local 
Union,  that  the  last  two  groups  require  certain  years  of  experience  in  the 
trade  and  employment;  (c)  that  there  shall  be  no  discrimination  in  re- 
ferrals as  between  union  and  nonunion  employees;  (d)  that  referrals  are 
to  be  made  beginning  with  the  first  group  and  going  down  through  the 
groups  successively,  with  layoffs  in  inverse  order;  (e)  that  provides  for 
an  Appeals  Committee  whose  decision  on  complaints  shall  be  final;  (f) 
that  provides  for  experience  rating  tests  or  written  and/or  practical 
examinations  given  by  the  Local  Union,  and  other  provisions  as  to  resi- 
dence and  definition  of  labor  market.  Such  a  contract  is  in  violation  of 
Article  10  of  Chapter  95  of  the  General  Statutes,  which  is  the  so-called 
"Right-to-Work"  Statute  of  this  State,  for  that  the  employer  cannot  dele- 
gate his  statutory  duty  to  a  business  manager  of  a  union  or  to   a  union 
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which  is  outside  of  his  organization;  the  statute  requires  the  employer  to 
see  to  it  that  there  is  no  discrimination  in  employment  between  union 
and  nonunion  employees  and  that  no  one  is  required  to  pay  any  fees,  dues 
or  other  charges  to  a  labor  union  as  a  condition  of  employment  or  con- 
tinuation of  employment.  The  proposed  Addendum  would  place  the  em- 
ployment duties  of  the  employer  entirely  within  the  control  and  adminis- 
tration of  the  union  and  its  business  manager.  The  attempt  to  make  a 
decision  of  the  Appeals  Committee  final  would  also  be  a  violation  of  the 
statute  since  a  person  or  employee  has  a  right  under  the  statute  to  seek  a 
criminal  indictment  or  to  bring  a  civil  action  for  damages  based  upon  a 
violation  of  the  statute. 


17  December  1958 

Labor;   Department  of  Labor;   Regulation  of  Employment  Agencies; 
Authority  of  Commissioner  of  Labor 

Under  the  provisions  of  Article  5  of  Chapter  95  of  the  General  Statutes, 
regulating  private  employment  agencies,  the  Commissioner  of  Labor  does 
not  have  the  authority  to  fix  the  rates,  charges,  fees  and  commissions  such 
agencies  may  charge  for  securing  emplojrment  for  their  patrons  and  clients; 
the  Commissioner  of  Labor  is  given  general  supervision  over  such  agencies 
and  does  have  the  right  to  prohibit  such  agencies  from  charging  registra- 
tion fees  since  these  fees  are  not  connected  with  the  furnishing  of  any 
service  and  are  but  devices  for  increasing  charges  to  the  patrons  or  clients 
of  such  employment  agencies;  the  Commissioner  of  Labor  has  the  authority 
to  revoke  the  licenses  of  employment  agencies  because  of  defects  in  char- 
acter and  moral  standing  of  the  persons  or  agents  of  such  agencies,  for 
false  and  fraudulent  practices,  convictions  of  felonies  and  crimes  involving 
moral  turpitude,  for  willful  failure  to  keep  records  and  reports,  etc.;  such 
revocations  must  be  made  on  formal  quasi-judicial  hearings  as  required 
by  the  statute. 

15  December  1959 

Labor;  Minimum  Wage  Law;  Coverage;  Taxi  Driver  Employees  Not 

Exempt 

The  position  of  a  taxi  driver  who  is  an  employee  of  a  person  or  firm 
operating  a  taxi  business  is  not  exempt  from  the  Minimum  Wage  Act. 

18  January  1960 

Labor;   Minimum  Wage  Act;   Division  of  Vocational  Rehabilitation; 
Training  Handicapped  Persons  in  Business  Establishments  or  on-the- 
job  TRAINING;   Necessity  of  Procuring  Handicapped  Learner's  Permit 
from  Labor  Department 

The  Minimum  Wage  Act  does  not  apply  to  the  State  Division  of  Voca- 
tional Rehabilitation  for  the  training  of  handicapped  persons  in  private 
business  establishments  for  on-the-job  training;   such  persons  are  trained 


35]  BIENNIAL   REPORT    OF    THE    ATTORNEY   GENERAL  79 

under  contracts  between  the  Division  and  the  private  employer,  and  such 
persons  occupy  the  status  of  students  or  trainees  until  the  training  period 
is  completed;  after  the  training  period  is  completed  and  the  handicapped 
person  is  ready  to  become  an  employee,  then  the  Commissioner  of  Labor 
would  examine  as  to  whether  such  person  should  have  a  handicapped 
learner's  permit. 


28  December  1959 

Labor;   Minimum  Wage  Law;   Exemptions;   Persons  Employed  in  the 
Activities  of  an  Educational,  Charitable,  Religious  or  Nonprofit 

Organization 

Employees  of  educational,  charitable,  religious  or  nonprofit  organizations 
are  subject  to  the  Minimum  Wage  Law  and  should  be  paid  the  minimum 
wages  required  under  the  Act;  any  exemption  in  favor  of  these  organiza- 
tions or  institutions  applies  to  the  activities  of  persons  in  behalf  of  these 
organizations  where  the  relationship  of  employer-employee  does  not  in  fact 
exist  or  where  the  services  rendered  to  such  organizations  are  on  a  volun- 
tary basis. 


4  September  1959 

Labor;  Minimum  Wage  Law;  Exemptions;  Wages;  Employers;  with  Sev- 
eral Branches  or  Establishments;  Employees  Included  and  Excluded 
in  Computing  Total  Number  of  Employees  for  Coverage  Purposes; 
Tips  or  Gratuities  as  Wages;  Employees  of  Educational,  Charitable, 
Religious  or  Nonprofit  Organizations 

The  definition  of  "employer"  under  the  Minimum  Wage  Law  of  this 
State  contemplates  that  the  employees  of  all  separate  branches  or  estab- 
lishments will  be  counted  together  for  the  purpose  of  determining  coverage 
under  the  Act;  employer  coverage  is  not  determined  by  the  number  of 
employees  of  each  branch  but  by  the  number  of  employees  of  all  branches 
taken  together.  In  determining  whether  an  employee  who  receives  tips  or 
gratuities  as  the  principal  part  of  his  wage  is  an  exempt  employee  under 
the  Act,  the  employer  is  entitled  to  take  into  consideration  such  items  as 
the  furnishing  and  maintenance  of  uniforms  and  the  costs  or  rental  and 
maintenance  of  such  uniforms.  The  employees  whose  type  of  services  are 
described  in  Sec.  95-86 (c),  paragraphs  1-13,  are  not  to  be  included  or 
counted  in  arriving  at  the  total  number  of  employees  necessary  for  cov- 
erage, that  is,  in  determining  whether  the  employer  has  five  or  less  em- 
ployees; the  Minimum  Wage  Law  of  North  Carolina  does  not  apply  to 
governmental  units,  whether  they  be  units  of  State  Government  or  of 
Local  Government,  and  it  does  not  apply  to  educational  or  charitable 
institutions  operated  by  units  of  government. 
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26  January  1960 

Labor;  Minimum  Wage  Act;  Farm  Laborer  or  Farm  Employee;  Peanut 
Shellers  Performing  Services  for  Several  Farmers 

An  employer  who  employs  a  sufficient  number  of  persons  to  shell  peanuts 
for  various  farmers  is  subject  to  the  Minimum  Wage  Act  because  he  is 
engaged  in  a  commercial  enterprise  and  the  labor  performed  by  his  em- 
ployees is  an  incident  to  the  farming  operation.  When  the  peanuts  reach 
the  shellers,  farm  labor  has  already  been  performed  vi^ith  reference  to  the 
peanuts,  and  the  work  of  shelling  is  no  longer  connected  with  the  farm  or 
soil. 


9  November  1959 

Labor;   Minimum  "Wage  Act;   Outside  Salesmen;   Helpers;   Definition 

of  "employee" 

Under  the  Minimum  Wage  Law,  helpers,  who  are  independently  employed 
by  outside  salesmen,  and  who  are  compensated  entirely  on  a  commission 
basis,  and  where  such  helpers  are  not  compensated  in  any  manner  from 
the  employer's  payroll,  are  not  to  be  considered  as  employees.  If  such 
salesman  is  not  compensated  entirely  on  a  commission  basis  and  inde- 
pendently employs  a  helper  and  this  practice  is  knovsm  and  acquiesced 
in  by  the  employing  firm  or  the  employing  firm  may  make  a  deduction  from 
the  outside  salesman's  compensation  for  the  payment  of  the  helper,  then 
such  helper  would  be  regarded  as  an  employee  of  the  employing  firm. 


10  July  1959 

Labor;  Public  Employees  Prohibited  from  Becoming  Members  of  Trade 

OR  Labor  Unions 

Employees  of  units  of  government,  within  the  meaning  of  G.  S.  95-85, 
are  not  prohibited  from  belonging  to  a  labor  union  or  organization  which 
does  not  have  for  its  purpose  collective  bargaining  with  units  of  the  State 
or  local  government. 


7  June  1960 

Labor;  Right-to-Work  Law;  Agency  Shop;  Right  of  Labor  Union  to 
Exact  Dues  and  Assessments  as  Service  Charge 

G.  S.  95-82  of  the  General  Statutes  of  North  Carolina,  which  is  a  portion 
of  the  so-called  "Right-to-Work  Law",  prohibits  an  employer  from  requir- 
ing any  person,  as  a  condition  of  employment  or  continuation  of  employ- 
ment, to  pay  any  dues,  fees  or  other  charges  to  a  labor  union.  This  would 
prohibit  a  labor  union  or  an  employer  from  requiring  a  nonunion  employee 
to  pay  any  fees  or  charges  by  reason  of  the  fact  that  the  union  is  the 
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bargaining  agent  of  the  employees,  and  the  so-called  "Agency-Shop  Clause 
or  Contract",  which  would  require  nonunion  employees  to  pay  fees  or 
charges  as  compensation  for  services  of  the  union,  is  invalid  and  void  and 
cannot  be  enforced  in  this  State 

3  December  1958 

Labor;  Trade  Unions;  Right  of  Person  to  Work;  Duty  op  Employer; 
Agreements  Void  Under  Statute 

A  proposed  addendum  to  a  collective  bargaining  agreement  between  an 
employer  and  a  union  which  would  place  the  employment  duties  of  the 
employer  within  the  control  and  administration  of  the  union  and  its  busi- 
ness manager,  is  in  violation  of  Article  10,  of  Chapter  95  of  the  General 
Statutes,  for  that  the  employer  cannot  delegate  his  statutory  duty  to  the 
business  manager  of  a  union  or  to  a  union  which  is  outside  of  his  organi- 
zation. The  statute  requires  the  employer  to  see  to  it  that  there  is  no 
discrimination  in  emplo3rment  between  union  and  non-union  employees  and 
that  no  one  is  required  to  pay  any  fees,  dues,  or  other  charges  to  a  labor 
union  as  a  condition  of  employment  or  continuation  of  employment. 


LANDLORD  AND  TENANT 

6  April  1959 

Landlord  and  Tenant;  Ejectment  Proceedings;  Officer  Placing 
Property  in  Public  Street 

Officer  executing  the  summary  ejectment  is  authorized  to  place  goods 
of  the  ejected  tenant  on  the  sidewalk,  or,  if  there  is  no  sidewalk,  in  the 
public  streets,  but  must  do  so  in  a  reasonable  manner  so  as  not  to  unduly 
impede  the  flow  of  traffic  on  the  sidewalk  or  street. 


LOTTERIES 

30  November  1959 

Lotteries;  Bingo 

Playing  the  game  of  Bingo  would  be  violative  of  the  lottery  and  gambling 
laws  of  this  State. 

2  April  1959 

Lotteries;  Operation  of  Lotteries  by  Civic  Clubs  or  Fraternal  or 
Religious  Organizations 

In  order  to  constitute  a  lottery  in  this  State,  there  must  be  three  ele- 
ments present,  to  wit:  (1)  a  prize;  (2)  a  consideration;  and  (3)  the 
winner  of  the  prize  to  be   determined  by   some  formula   of   chance.    See 
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STATE  V.  LIPKIN,  169  N.  C.  265.  The  operation  of  a  lottery  by  civic 
clubs  or  fraternal  or  religious  organizations  would  be  illegal  even  though 
the  entire  proceeds  from  such  lottery  be  devoted  to  the  activities  of  such 
organizations. 


4  February  1960 

LOTTERIES;    SALES    PROMOTION    SCHEMES;     CONSIDERATION 

The  majority  view  in  other  jurisdictions  is  that,  where  a  promoter  of  a 
business  enterprise,  with  the  evident  design  of  advertising  his  business 
and  thereby  increasing  his  profits,  distributes  prizes  to  some  of  those  who 
call  upon  him  or  his  agent,  or  write  to  him  or  his  agent,  or  put  themselves 
to  trouble  or  inconvenience,  even  of  slight  degree,  or  perform  some  service 
at  the  request  of  and  for  the  promoter,  the  parties  receiving  the  prize  to 
be  determined  by  lot  or  chance,  a  sufficient  consideration  exists  to  con- 
stitute the  enterprise  a  lottery  though  the  promoter  does  not  require  the 
payment  of  anything  to  him  directly  by  those  who  hold  chances  to  draw 
prizes. 

16  December  1959 

Lotteries;  Shooting  for  Beef  or  Other  Prizes 

The  prohibition  against  gambling,  G.  S.  14-292,  does  not  apply  to  games 
of  skill  where  no  betting  is  involved. 

10  August  1959 

Lotteries;  What  Constitutes  a  Lottery 

In  order  to  constitute  a  lottery  in  this  State,  there  must  be  three  elements 
present,  to  wit:  (1)  a  prize;  (2)  a  consideration;  and  (3)  the  winner  of 
the  prize  is  to  be  determined  by  some  formula  of  chance.  See  STATE  v. 
LIPKIN,  169  N,  C.  265.  The  rule  is  that,  where  the  winner  of  a  contest 
is  partly  determined  by  chance  and  partly  by  the  skill  of  the  contestant, 
the  scheme  is  a  lottery,  provided  the  element  of  chance  is  predominant.  On 
the  other  hand,  if  the  element  of  skill  predominates  over  that  of  chance, 
the  scheme  or  plan  is  not  a  lottery.  If  a  plan  or  scheme  includes  the  three 
elements  outlined  above,  it  is  a  lottery  regardless  of  whether  the  proceeds 
from  the  same  are  devoted  to  a  civic,  religious  or  educational  purpose.  If 
any  one  or  more  of  the  three  elements  referred  to  above  are  not  present, 
there  is  no  lottery.  If  the  winner  of  the  prize  is  determined  by  skill  on  the 
part  of  the  participant,  there  is  no  lottery. 
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MARRIAGE 

2  June  1959 

Marriage;  Inter-Racial  Marriage  Restrictions 

The  case  of  STATE  v.  ROSS,  76  N.  C.  242,  holds  that  a  marriage, 
solemnized  in  a  state  whose  laws  permit  such  marriage,  between  a  Negro 
and  a  white  person  domiciled  in  such  state  is  valid  in  North  Carolina.  The 
above  case  is  cited  with  approval  in  the  case  of  WOODARD  v.  BLUE,  103 
N.  C.  109. 

17  December  1958 

Marriage;  License;  Correction  of  Names  of  Bride's  Parents  on 
Marriage  Licenses 

Under  G.  S.  51-18.1,  1957  Supplement,  a  register  of  deeds  is  authorized 
to  make  a  correction  on  marriage  licenses  as  to  the  names  of  the  parties 
to  a  marriage  upon  being  furnished  the  information  required  by  this 
statute. 

There  is  no  provision  for  the  correction  of  the  names  of  the  parents  of 
the  parties  to  the  marriage.  It  would  take  an  Act  of  the  Legislature  to 
authorize  such  correction. 

11  March  1959 

Marriage;  Licenses;  Health  Certificates;  Time  Within  which 
Physical  Examination  and  Blood  Tests  Must  be  Made 

The  examinations  and  other  tests  required  by  G.  S.  51-9  must  be  made 
within  thirty  days  of  the  date  of  an  application  for  a  marriage  license. 

The  physical  examination  with  respect  to  the  presence  of  any  venereal 
disease  or  other  infectious  disease  must  be  made  by  a  physician  licensed 
to  practice  medicine  in  North  Carolina.  The  laboratory  report  must  be 
made  by  a  laboratory  approved  by  the  State  Board  of  Health,  A  list  of 
approved  laboratories  may  be  obtained  from  the  State  Board  of  Health. 

9  October  1959 

Marriage;  Licenses;  Place  Where  Marriage   Should  Take  Place 

A  marriage  ceremony  must  be  performed  in  the  county  where  the  mar- 
riage license  is  issued. 

15  July  1958 

Marriage;    Marriage  between   a  Half-Breed   Caucasian- Japanese  and 
A  Half-Breed  Negro-Japanese 

There  appears  to  be  no  prohibition,  either  constitutional  or  statutory, 
aganist  a  marriage  in  this  State  between  a  half-breed  Caucasian-Japanese 
and  a  half-breed  Negro-Japanese. 
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13  February  1959 

MARRIAGE;    MEDICAL    CERTIFICATE;    FORM    OF    CERTIFICATE;    NON-SyPHILITIC 

Person  with  Positive  Blood  Reaction 

The  mere  fact  that  a  blood  test  for  syphilis  is  positive  will  not  prevent 
an  applicant  from  securing  a  marriage  license  vv^hen  the  physician  certifies 
that,  notwithstanding  such  blood  test  result,  the  applicant  in  fact  does  not 
have  syphilis. 


27  October  1958 

Marriage;  Physicians;  Osteopaths;  Marriage  Health  Certificate 

An  osteopath  is  not  a  physician  within  the  meaning  of  G.  S.  51-11  which 
requires  that  a  premarital  health  examination  certificate  be  executed  by  a 
"physician  licensed  to  practice  in  the  State  of  North  Carolina." 

19  February  1959 

Marriage;  Qualifications  for  Marriage;  Epilepsy  as  a  Bar 

In  order  for  an  applicant  to  obtain  a  marriage  license,  he  must  furnish 
a  health  certificate  which  shows,  among  other  things,  that  he  is  not  subject 
to  uncontrolled  epileptic  attacks. 

19  November  1958 

Marriage;  Validity  of  a  Marriage  Between  a  Japanese  National  and 

AN  American 

A  marriage  between  an  American  serviceman  and  a  Japanese  National, 
which  has  been  legally  performed  in  Japan,  would  be  recognized  as  a  valid 
marriage  in  this  State. 

2  January  1959 

Marriage;  Vital  Statistics;  Issuance  of  Marriage  License;  Evidence 

OF  Age  of  Applicant 

Unless  a  register  of  deeds  has  some  suspicion  that  the  applicant  for  a 
marriage  license  is  under  age,  the  notarized  statement  of  one  of  the 
parents,  setting  forth  the  date  of  birth  of  the  applicant  and  the  consent 
of  the  parent  to  the  marriage,  would  justify  the  issuance  of  a  marriage 
license,  provided,  of  course,  all  other  requirements  of  the  law  are  complied 
with. 

G.  S.  51-8,  1957  Supplement,  places  some  discretion  in  the  register  of 
deeds  in  issuing  marriage  licenses.  This  statute  does  not  require  the  pre- 
sentation of  a  birth  certificate.  It  simply  gives  the  register  of  deeds  authority 
to  require  the  applicant  to  present  a  certified  copy  of  his  birth  certificate. 
Under  this  statute,  a  register  of  deeds  has  authority  to  examine  the  appli- 
cant with  respect  to  his  age,  and  require  him  to  present  any  other  records 
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which  might  be  helpful  in  determining  the  age  of  the  applicant.  This  evi- 
dence could  consist  of  insurance  policies,  public  school  records,  notations 
on  a  family  Bible,  or  any  other  evidence  which  would  indicate  the  date  of 
birth  of  the  applicant. 


MERIT  SYSTEM  COUNCIL 

24  July  1959 

Merit  System  Council  ;  Counties'  Salary  Raises  ;  Necessity  of 
Compliance  with  Council  Regulations 

So  far  as  employees  subject  to  the  Merit  System  are  concerned,  a  county 
has  no  choice  except  to  follow  the  schedule  of  compensation  fixed  by  Merit 
System  regulations. 

21  August  1959 

Merit  System  Council;  Holding  Merit  System  Examinations; 
Proctors;  Monitors 

Proctors  and  monitors  who  conduct  Merit  System  examinations  for  the 
Merit  System  Council  are  not  employees  of  the  Merit  System  Council. 
Rather,  such  persons  are  paid  for  their  services  on  an  independent,  con- 
tractural,  fee  basis. 

22  October  1958 
Merit  System  Council;  Regulations:  accrued  and  earned  annual  and 

sick  leave  credits 

The  adoption  of  a  county  leave  plan  under  G.  S.  126-14  may  not  be  retro- 
spective so  as  to  forfeit  or  curtail  already  accrued  and  earned  annual  and 
sick  leave  credit,  with  respect  to  employees  of  county  departments  of  public 
welfare  and  others  under  Merit  System  Council  regulations. 

28  May  1959 

Merit  System  Council;  Salary  Schedule;  County  Health  and  Welfare 

Departments 

It  is  mandatory  that  a  board  of  county  commissioners  follow  the  uniform 
schedule  of  compensation  fixed  by  the  Merit  System  Council  for  employees 
of  the   Health   Department   and   Public  Welfare   Department. 

17  December  1958 

Merit  System  Council;  State  Personnel  Act;  State  Board  of  Health; 
Assistant  State  Health  Director 

The  position  of  Assistant  State  Health  Director  is  subject  to  the  provi- 
sions of  the  Personnel  Act  and  the  Merit  System  Council  Act,  and  an 
appointment  to  fill  this  position  must  be  approved  by  the  Governor. 
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MORTGAGES 

29  January  1959 

Mortgages;   Deeds  of  Trust;   Cancellation 

An  officer  of  a  bank  named  as  payee  in  a  note  or  notes  secured  by  a 
deed  of  trust  is  not  authorized  to  make  the  marginal  entry  of  cancellation 
in  the  Register  of  Deeds'  Office  where  the  deed  of  trust  is  recorded, 

12  May  1959 

Mortgages;  Deeds  of  Trust;  Cancellation 

A  deed  of  trust  securing  a  note  payable  to  several  different  persons 
requires  the  cancellation  upon  the  note  and  deed  of  trust  to  be  made  by  all 
of  the  payees  to  effect  cancellation  of  record  under  subsection  2  of  G.  S. 
45-37. 

12  March  1959 

Mortgages;  Deeds  of  Trust;  Cancellation  by  Cestui  Que  Trust 

G.  S.  45-37  does  not  authorize  acknowledgement  of  satisfaction  of  a 
deed  of  trust  by  the  cestui  que  trust  or  "party  of  the  third  part". 


MOTOR  VEHICLES 


4  March  1960 


Motor  Vehicles;  Acceptance  of  Plea  op  Nolo  Contendere  Entered 
BY  THE  Defendant  Without  Attorney 

The  plea  of  nolo  contendere  may  be  entered  by  the  defendant  personally 
subject  to  being  accepted  by  the  court  and  it  is  not  necessary  that  the  plea 
be  made  by  an  attorney. 

4  August  1959 

Motor  Vehicles  ;  Accident  Reporting 

G.  S.  20-166.1  (e)  imposes  a  duty  on  the  "State  Highway  Patrolman  or 
the  sheriff's  office  or  other  qualified  rural  police  to  investigate  all  colli- 
sions .  .  .  when  the  collisions  occur  outside  the  corporate  limits  of  a  city 
or  town  .  .  ."  and  when  the  collision  results  ".  .  .  in  injury  to  or  death  of 
any  person  or  total  property  damage  to  an  apparent  extent  of  one  hundred 
dollars  ($100.00)  or  more  .  .  .",  and  this  duty  is  imposed  by  the  statute 
without  regard  to  whether  the  collisions  occur  on  a  highway  or  on  private 
property. 
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18  November  1958 

Motor  Vehicles;  Accident  Reporting;  Automobile  Accidents  Occurring 
ON  Private  or  Municipally-owned  Property 

G.  S.  20-166.1  and  G.  S.  20-279.4  require  reports  of  certain  automobile 
accidents  by  drivers  involved  and  require  investigation  and  reports  of  such 
accidents  by  law  enforcement  officers,  and  these  statutes  are  applicable 
to  automobile  accidents  occurring  on  private  property  as  well  as  accidents 
occurring  on  the  streets  and  highways. 


5  January  1960 

Motor  Vehicles;  Amendment  to  G.  S.  20-88 (c)  ;  "Farm  trucks"  and 
"Farm  trailers";  Limitations 

The  amendment  by  the  1959  General  Assembly  of  G.  S.  20-88  (c)  does  not 
change  the  status  of  "farm  trucks"  as  it  appeared  in  the  statute  prior  to  the 
amendment,  but  does  include  "farm  trailers",  licensed  for  not  more  than 
12,000  pounds. 

27  October  1959 
Motor  Vehicles;  Boat  Trailers 

Under  G.  S.  20-141  (b)  (3)  (b),  it  would  be  unlawful  to  operate  a  motor 
vehicle  engaged  in  towing  a  boat  trailer  in  excess  of  45  miles  per  hour. 

7  December  1959 

Motor  Vehicles;  Computation  of  Gross  Revenue  Tax;  Deductions; 
Rental  Payments;  Leased  Vehicle 

When  a  lessor,  whose  vehicle  is  licensed  as  a  contract  carrier,  for  hire 
passenger  or  conunon  carrier,  leases  to  a  common  carrier  and  license  is 
retained  by  lessor,  the  lessee  may  deduct  from  gross  revenue  rentals  paid 
to  lessor,  and  lessor,  if  a  common  carrier,  must  include  these  rentals  in  its 
gross  revenue. 

If,  however,  the  lessor  leases  a  vehicle  to  a  common  carrier  and  it  is 
licensed  under  the  common  carrier's  fleet  as  provided  under  G.  S.  20-50, 
revenue  earned  by  such  vehicle  must  be  included  in  the  gross  revenue  of 
the  lessee,  common  carrier,  and  no  deductions  are  allowed  under  G.  S.  20-89. 

24  November  1958 
Motor  Vehicles;  Computing  Gross  Revenue;  Deductions 

A  common  carrier  of  property  which  is  subject  to  the  gross  revenue  tax 
imposed  by  G.  S.  20-88,  in  computing  gross  revenue  under  the  method  pre- 
scribed by  G.  S.  20-89,  may  not  deduct  amounts  paid  to  another  carrier  for 
hauling  property  over  the  franchise  route  of  the  former. 
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23  June  1960 

Motor  Vehicles;  Constables;  Authority  to  Investigate  Motor  Vehicle 

Accidents 

Although  constables  are  empowered  to  conduct  investigations  of  motor 
vehicle  accidents  as  a  corollary  to  the  povi^er  to  arrest  throughout  their 
respective  counties,  the  positive  duty  of  making  such  investigations  is  not 
specifically  imposed  upon  them,  and  w^here  an  investigation  is  required  by 
G.  S.  20-166.1,  investigation  by  a  constable  w^ill  not  suffice  to  satisfy  the 
requirement  of  the  statute  and  would  only  be  duplicative  of  the  efforts  of 
the  designated  law  enforcement  officer  who  does  make  the  required  investi- 
gation. 


30  March  1960 

Motor  Vehicles;  Dealers;  Aiding  and  Abetting  in  the  Violation  of  the 
Financial  Responsibility  Law 

A  motor  vehicle  dealer  who  has  made  a  bona  fide  sale  or  transfer  of  his 
title  or  interest  and  who  has  delivered  possession  of  a  motor  vehicle  and 
the  certificate  of  title  thereto  properly  endorsed  to  the  purchaser  or  trans- 
feree, has  relinquished  the  ownership  to  the  motor  vehicle  and  may  not  be 
prosecuted  as  an  aider  and  abettor  under  G.  S.  20-313  for  not  having  com- 
plied with  the  Financial  Responsibility  Act  of   1957. 


31  December  1959 

Motor  Vehicles;   Dealers  and  Manufacturers  Licensing  Law 

A  nonresident  corporation  which  is  defined  as  a  distributor  under  G.  S. 
20-286  (g)  and  which  is  not  engaged  in  business  in  this  State  for  which 
it  was  incorporated  by  the  state  under  whose  laws  it  was  created,  (RADIO 
STATION  v.  EITEL-McCULLOUGH,  232  N.  C.  287)  is  not  required  to  be 
licensed  under  G.  S.  20-287.  However,  a  distributor  representative  of  such 
nonresident  corporation  is  required  to  be  licensed  under  G.  S.  20-287  if  he 
is  engaged  in  business  as  such  in  this  State. 

11  February  1960 

Motor  Vehicles;  Dealers;  Negligent  Operation  of  Subsequent  Owner 
Who  Purchases  a  Registered  Vehicle  From  a  Dealer 

Under  G.  S.  20-60,  a  motor  vehicle  dealer  who  has  made  a  bona  fide 
transfer  of  his  title  or  interest  and  who  has  delivered  possession  of  such 
vehicle  and  the  certificate  of  title  thereto  properly  endorsed  to  the  trans- 
feree, shall  not  be  liable  for  any  damages  thereafter  resulting  from  the 
negligent  operation  of  such  vehicle  by  another. 
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11  February  1960 

Motor  Vehicles;  Directional  Signals;  Registration  and  Operation  of 
Motor  Vehicles  With  Defective  Signals 

Undei-  G.  S.  20-125.1  (a)  it  is  unlawful  to  register  a  motor  vehicle 
assembled  after  July  1,  1953,  unless  such  vehicle  is  equipped  w^ith  signal 
device  approved  by  the  Commissioner  of  Motor  Vehicles.  Under  G.  S. 
20-154  (a)  it  is  unlawful  to  operate  a  motor  vehicle  upon  the  highways  of 
this  State  when  starting,  stopping  or  turning  from  the  direct  line  of 
traffic  without  first  giving  a  proper  signal  and  under  subsection  (b)  a 
proper  signal  may  be  given  by  a  signal  device  approved  by  the  Commission- 
er of  Motor  Vehicles. 


10  July  1959 

Motor  Vehicles ;  Driver's  License;  Chauffeur;  Bus  Operator 

Under  G.  S.  20-6,  the  operator  of  a  bus,  public  or  private,  transporting 
persons  on  the  bus  solely  for  the  purpose  of  going  to  and  from  school, 
would  be  exempt  from  the  requirement  of  having  to  have  a  chauffeur's 
license. 

24  September  1959 

Motor  Vehicles;  Driver's  License;   Chauffeur;  Delivery  of  Coal 

An  employee  whose  principal  purpose  of  employment  is  the  delivery  of 
coal  would  be  required  to  have  chauffeur's  license  under  G.  S.  20-6. 

3  September  1959 

Motor  Vehicles;   Driver's  License;   Chauffeur's   License;   Delivery 
Vehicle  Operators;  Airplanes  Landing  on  Highway 

Persons  employed  by  bakeries,  ice  plants,  and  similar  operations  whose 
principal  purpose  of  employment  is  for  deliveries,  or  who  operate  vehicles 
licensed  for  more  than  20,000  pounds  gross  weight,  are  chauffeurs  and 
are  required  to  have  chauffeurs'  licenses  as  provided  in  G.  S.  20-7. 

A  pilot  of  an  airplane  must  first  obtain  a  permit  from  the  State  High- 
way Commission  under  G.  S.  20-119  before  he  may  land,  take  off,  or  taxi 
on  a  public  highway. 


21  August  1959 

Motor  Vehicles;  Driver's  License;  Chauffeurs;  Drivers  of  Dirt  and 
Gravel  Dump  Trucks 

A  hired  driver  of  a  dirt  and  gravel  dump  truck  would  be  required  to 
have  a  valid  chauffeur's  license  under  the  provisions  of  G.  S.  20-6  if  such 
truck  is  operated  upon  a  "highway"  as  defined  in  said  section. 
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9  March  1959 

Motor  Vehicles;  Driver's  License;  Chauffeur's  License;  Driver  of 
Privately  Ow^ned  Ambulance 

A  person  employed  as  a  driver  of  a  privately  owned  ambulance  is  re- 
quired to  have  a  chauffeur's  license  before  operating  such  vehicle  upon  the 
streets  and  highvsrays  of  the  State.  G.   S.  20-6. 

26  April  1960 

Motor  Vehicles;  Driver's  License;  Chauffeur's  License,  Require- 
ment Thereof;   Operators  of  Motor  Vehicles   Belonging  to  the 
State  Highway  Commission 

Persons  employed  for  the  principal  purpose  of  driving  a  motor  vehicle 
are  not  exempt  from  the  requirement  of  maintaining  a  valid  chauffeur's 
license  merely  because  the  motor  vehicle  driven  belongs  to  the  State  High- 
way Commission  or  any  other  State  agency  unless  exempted  from  the 
requirement  of  being  licensed  by  some  other  provision  of  law. 

22  October  1958 

Motor  Vehicles;  Driver's  License;  Driving  After  License  Suspension 
Has  Expired  But  Prior  to  Restoration;  Operation  Without  License 

A  North  Carolina  resident  who  has  been  discharged  from  the  Army  and 
has  returned  to  his  home  in  North  Carolina  cannot  lawfully  operate  a 
motor  vehicle  on  the  highways  of  the  State  without  first  obtaining  a  North 
Carolina  driver's  license,  and  the  possession  of  a  driver's  license  issued  by 
another  state  would  not  make  such  operation  lawful.  If  the  resident  had 
formerly  held  a  North  Carolina  driver's  license  which  had  been  suspended 
and  the  order  of  suspension  had  expired  at  the  time  of  apprehension,  such 
person  would  be  committing  the  offense  of  operating  a  motor  vehicle  without 
an  operator's  license. 

20  August  1958 

Motor  Vehicles;  Driver's  License;  Driving  After  License  Suspended 
OR  Revoked;  Financial  Responsibility 

Where  a  person  drives  a  motor  vehicle  after  an  indefinite  suspension  of 
his  operator's  license  for  failure  to  maintain  financial  responsibility,  he 
is  guilty  of  operating  after  his  license  is  suspended,  and  the  provision  of 
G.  S.  20-28 (a),  which  provides  that  the  restoree  of  a  suspended  or  revoked 
license  who  operates  without  maintaining  financial  responsibility  is  punish- 
able as  for  operating  without  an  operator's  license,  applies  only  to  a 
person  whose  license  has  been  suspended   and  then  restored. 

22  April  1960 

Motor  Vehicles;  Driver's  License;  Driving  After  License  Suspended, 
Minimum  Fine;  Driving  Under  Influence,  Mandatory  Revocation, 

Effective  Date 

Inasmuch  as  the  General  Assembly  has  by  statute  prescribed  that  the 
punishment  for  a  violation  of  G.  S.  20-28    (driving  while  license  revoked 
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or  suspended)  shall  be  not  less  than  $200.00  or  imprisonment  in  the  discre- 
tion of  the  court  or  both,  if  the  court  elects  to  impose  a  fine  it  must  be 
at  least  the  specified  minimum  and  he  has  no  discretion  to  impose  a  lesser 
fine. 


12  May  1960 

Motor  Vehicles;   Driver's  License;   Driving  Motor  Vehicle   While 
License  Suspended  or  Revoked;  Elements  of  the  Offense;  To  War- 
rant Conviction  All  Elements  Must  be  Proved 

In  order  to  vs^arrant  conviction  of  criminal  offense  of  operating  a  motor 
vehicle  w^hile  license  suspended  or  revoked  under  the  provisions  of  G.  S. 
20-28 (a),  all  the  essential  elements  of  the  crime  must  be  proved  by  com- 
petent evidence  and  the  burden  is  on  the  State  to  establish  the  defendant's 
guilt  beyond  a  reasonable  doubt.  Under  the  provisions  of  G.  S.  20-28 (a) 
the  essential  elements  of  operating  a  motor  vehicle  while  license  is  sus- 
pended or  revoked  are:  (1)  Operation  of  a  motor  vehicle  after  license 
suspended  or  revoked  other  than  permanently;  (2)  Upon  the  highways  of 
the  State;   (3)   While  such  license  is  still  suspended  or  revoked. 


27  March  1959 

Motor  Vehicles;  Driver's  License;  Driving  Motor  Vehicle  While 

License  is  Revoked;  Operating  Motor  Grader  or  Mowing  Machine 

for  a  Town.   (Driving  Without  Operator's  License) 

A  person  may  lawfully  operate  a  road  grader,  motor  grader,  mowing 
machine  or  similar  road  machine  without  an  operator's  license  or  while 
his  operator's  license  is  revoked  for  the  purpose  of  maintaining  city  streets 
or  temporarily  for  the  purpose  of  going  to  and  from  off-street  work.  This 
exemption,  afforded  by  G.  S.  20-8  (b),  does  not  extend  to  trucks  and  auto- 
mobiles owned  by  the  city. 


17  February  1959 

Motor  Vehicles;  Driver's  License;  Driving  Motor  Vehicle  Without 
Operator's  License;  Learner's  Permit 

In  prosecution  of  a  person  charged  with  the  offense  of  operating  a 
motor  vehicle  without  an  operator's  license  under  G.  S.  20-7 (a),  the  defense 
allowed  by  G.  S.  20-7  (n)  of  the  presentation  of  a  renewal  operator's  license 
issued  to  such  person  within  thirty  days  of  the  expiration  date  of  an 
expired  license  is  not  and  cannot  be  available  to  a  person  who  never  had 
an  operator's  license. 
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15  March  1960 

Motor  Vehicles;  Driver's  License;  Driving  Vehicle  With  Learner's 
Permit;  Licensed  Driver  Intoxicated 

Under  G.  S.  20-138,  an  intoxicated  passenger  may  not  be  charged  with 
drunken  driving  if  the  operator  who  holds  a  learner's  permit  is  not  under 
the  influence  of  some  intoxicating  liquor  or  narcotic  drug. 

2  October  1958 

Motor  Vehicles;  Driver's  License;  Members  of  Armed  Forces; 
Operation  After  Revocation  or  Suspension 

It  is  lawful  for  a  serviceman  to  operate  a  government-owned  Navy 
vehicle  on  official  Navy  business  on  the  highways  of  this  State  even  though 
his  license  has  been  revoked  for  operating  a  motor  vehicle  while  intoxi- 
cated. JOHNSON  V.  MARYLAND,  254  U.  S.  51,  65  L.  Ed.  126. 

24  July  1959 

Motor  Vehicles;  Driver's  License;   Midget  Cars  Operated  by  Minors 

No  person  may  act  as  an  operator  of  midget  motor  vehicles  over  any 
city  street  or  State  highway  without  first  obtaining  an  operator's  license. 
G.  S.  20-7.  No  person  under  sixteen  years  of  age  may  obtain  such  a 
license.  G.  S.  20-9.  Midget  motor  vehicles  may  not  be  operated  on  city 
streets  or  State  highways  without  first  being  registered  with  and  licensed 
by  the  North  Carolina  Department  of  Motor  Vehicles.  G.   S.  20-87. 

30  November  1959 

Motor  Vehicles  ;  Driver's  License  ;  Nonadjudicated  Mental  Patient 
Released  From  State  Hospital 

Unless  a  mental  patient  who  has  voluntarily  committed  himself  under 
G.  S.  122-62  for  treatment  at  a  State  Hospital  has  been  adjudged  insane, 
the  Department  of  Motor  Vehicles  cannot  revoke  his  license  under  G.  S. 
20-17.1.  The  Department  of  Motor  Vehicles  under  G.  S.  20-9  (e)  will  re- 
fuse to  issue  an  operator's  license  to  such  a  person  who  is  afflicted  with  or 
suffering  from  such  mental  disability. 

11  January  1960 

Motor  Vehicles;   Driver's  License;    Punishment;    Suspension   of 
Statutory  Minimum  Sentence 

Under  G.  S.  20-28  (b)  the  Legislature  has  provided  that  upon  conviction 
of  an  operator  for  operating  a  motor  vehicle  after  his  license  has  been 
permanently  suspended,  the  operator  shall  be  guilty  of  a  misdemeanor  and 
shall  be  imprisoned  for  not  less  than  one  year.  In  such  a  case,  if  the  court 


S5]  BIENNIAL  REPORT   OF   THE   ATTORNEY  GENERAL  93 

imposes  punishment,  it  must  impose  at  least  the  minimum  fixed  by  the 
statute,  to  wit,  not  less  than  one  year.  The  mere  fixing  of  a  minimum  fine 
or  term  of  imprisonment  in  a  penal  statute  does  not  deprive  the  courts 
of  authority  to  suspend  sentence  or  to  continue  prayer  for  judgment  under 
the  authority  of  G.  S.  15-197.  When  the  court  suspends  sentence  under 
G.  S.  15-197,  it  should  obtain  the  express  or  implied  consent  of  the  de- 
fendant. 

14  August  1959 

Motor  Vehicles;  Driver's  License;  Registration  and  Driver's  License 
Required  for  Midget  Motor  Vehicles 

Midget  motor  vehicles  operated  on  the  streets  and  sidewalks  of  a  town 
must  be  licensed  by  the  State  and  the  operators  of  same  must  have  an 
operator's  or  chauffeur's  license.  Such  vehicles  are  also  subject  to  the 
license  tax  permitted  to  be  levied  by  cities  and  towns  under  G.  S.  20-97 (a). 

18  June  1959 

Motor  Vehicles;  Driver's  License;  Safety  and  Financial  Responsi- 
bility Act  of  1953 ;  Definition  of  "Judgment" 

Where  a  person  had  a  wreck  and  then  went  150  yards  to  the  nearest 
house  and  broke  into  the  house  to  use  the  telephone  and  is  sued  in  a  civil 
action  by  the  owners  of  the  house,  a  judgment  rendered  in  such  case 
would  not  be  a  "judgment  .  .  .  arising  out  of  the  ownership,  maintenance 
or  use  of  any  motor  vehicle  .  .  ."  within  the  meaning  of  The  Motor  Ve- 
hicle Safety  and  Financial  Responsibility  Act  of  1953,  and  the  failure  to 
satisfy  such  a  judgment  would  not  subject  the  judgment  debtor  to  suspen- 
sion of  his  operator's  or  chauffeur's  license  under  G.  S.  20-279.13. 

9  October  1959 

Motor  Vehicles;  Driver's  License;  Second  Offense  of  Driving  Under 
Influence  More  Than  Three  Years  After  First  Offense 

A  conviction  of  driving  under  the  influence,  G.  S.  20-138,  after  the  1947 
Amendment  to  G.  S.  20-179,  is  sufficient  to  indict  a  second  offender  with 
the  punishment  being  as  provided  in  G.  S.  20-179,  which  relates  only  to 
punishment.  STATE  v.  WHITE,  246  N.  C.  587. 

Under  HARRELL  v.  SCHEIDT,  243  N.  C.  735,  the  Department  of  Motor 
Vehicles,  upon  receipt  of  a  report  of  a  conviction  under  G.  S.  20-138, 
must  revoke  an  operator's  license  under  G.  S.  20-19  (d)  if  such  conviction 
is  a  second  offense.  The  1959  Amendment  to  G.  S.  20-19  (d)  rewrites  pro- 
visions therein  to  make  increased  period  of  suspension  for  second  offense 
of  driving  under  the  influence  of  intoxicating  liquor  inapplicable  unless 
second  offense  occurred  within  3  years  after  a  prior  conviction  of  such 
offense.  This,  however,  has  no  effect  on  the  punishment  under  G.  S.  20-179 
for  a  second  conviction. 
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9  November  1959 

Motor   Vehicles;    Driver's    License;    Second   and    Third   Offenses   of 

Driving  Under  Influence  More  Than  Three  or  Five  Years  After  First 

Offense  Respectively;  G.  S.  20-138,  G.  S.  20-179  and  G.  S.  20-19 (d) 

and   (e) 

The  1959  Amendment  to  G.  S.  20-19  (d)(e)  which  rewrites  provisions 
therein  to  make  increased  periods  of  suspension  for  second  and  third 
offenses  of  driving  under  the  influence  of  intoxicating  liquor  inapplicable 
unless  second  offense  occurred  within  three  years  after  a  prior  conviction 
of  such  offense  and  inapplicable  unless  third  offense  occurred  within  five 
years  after  a  prior  conviction  of  such  offense,  applies  only  to  the  authority 
of  the  Department  of  Motor  Vehicles  and  does  not  affect  the  court's  punish- 
ment under  G.  S.  20-179. 

2  November  1959 

Motor  Vehicles;  Driver's  License;  Second,  Third  and  Fourth  Offenses 
of  Driving  After  License  Suspended,  Violation  G.  S.  20-28 

A  licensee  cannot  be  convicted  under  G.  S.  20-28  (b)  for  driving  after 
his  license  has  been  permanently  revoked  until  the  Department  of  Motor 
Vehicles  has  permanently  revoked  his  license  under  G.  S.  20-28 (a). 

9  March  1959 

Motor  Vehicles;  Driver's  License;  Servicemen;  Operating  on 
Expired  North  Carolina  License 

A  person  who  was  recently  discharged  from  military  service  does  not 
have  the  right  to  operate  a  motor  vehicle  on  the  highways  for  thirty  days 
from  date  of  discharge  with  an  expired  North  Carolina  operator's  license. 

1  December  1959 

Motor  Vehicles ;  Driver's  License;  Suspension;  Speeds  in  Excess  of 
55  AND  60  Miles  Per  Hour  in  City  Limits 

Upon  receiving  a  record  of  conviction  for  speeding  within  the  corporate 
limits  of  any  city  or  town  in  speed  zones  of  55  miles  per  hour  or  below 
v/here  such  operator  or  chauffeur  exceeded  a  speed  of  fifty-five  miles  per 
hour,  the  Department  of  Motor  Vehicles  shall  suspend  for  a  period  of  thirty 
days  the  license  of  such  operator  or  chauffeur. 

Upon  receiving  a  record  of  conviction  for  speeding  within  the  corporate 
limits  of  any  city  or  town  in  excess  of  sixty  miles  per  hour,  if  such  higher 
limit  was  posted  and  in  effect,  the  Department  of  Motor  Vehicles  shall 
suspend  for  a  period  of  thirty  days  the  license  of  such  operator  or 
chauffeur. 
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3  February  1960 

Motor  Vehicles;  Driver's  License;  Suspension  of  Licenses;  Using  One 
Conviction  of  Reckless  Driving  for  Suspension  and  Also  for  Later 

Revocation 

Where  licensee  was  convicted  of  speeding  in  excess  of  55  miles  per  hour 
and  later  convicted  within  12  months  thereof  of  speeding  in  excess  of  55 
miles  per  hour  and  not  more  than  75  miles  per  hour  and  the  Department  of 
Motor  Vehicles  suspended  the  operator's  license  of  such  licensee  for  a 
period  not  exceeding  six  months  under  G.  S.  20-16 (a)  (9),  and  such  licensee 
was  later  convicted  of  reckless  driving  again  within  12  months  of  the  first 
conviction  for  reckless  driving,  the  Department  of  Motor  Vehicles  has  no 
choice  in  the  matter  and  is  required  to  revoke  the  operator's  license  of  such 
licensee  under  G.  S.  20-17(6)  for  a  period  of  one  year.  G.  S.  20-19  (f). 


11  January  1960 

Motor  Vehicles;  Duty  to  Stop  in  Event  of  Accident  or  Collision; 
Aiding  and  Abetting 

If  the  driver  of  a  motor  vehicle  can  be  charged  for  violating  G.  S.  20-166, 
a  passenger  who  drives  the  motor  vehicle  away  from  the  scene  of  the  acci- 
dent might  be  indicted  for  violation  of  G.  S.  20-166  as  an  aider  and  abettor. 


16  June  1959 

Motor  Vehicles;  Equipment  and  Construction;  Brakes 

G.  S.  20-124  (e)  prohibits  the  towing  of  a  vehicle  having  a  gross  weight 
of  two  tons  or  more  on  a  public  highway  by  means  of  a  "drawbar  or 
coupling"  without  equipping  the  towed  vehicle  with  brakes  controlled  or 
operated  by  the  driver  of  the  towing  vehicle,  and  this  act  is  prohibited  even 
though  the  towed  vehicle  is  a  disabled  vehicle. 

3  August  1959 

Motor  Vehicles  ;  Equipment  and  Construction  ;  County-owned  Vehicles 
Producing  Fog  or  Smoke  Screens 

It  is  doubtful  that  county  health  department  employees,  when  using  a 
truck  on  a  street  or  highway  with  an  insect  spray  attachment  in  operation 
for  the  purpose  of  killing  insects,  would  be  in  violation  of  G.  S.  20-136 
which  makes  it  unlawful  for  any  person  ".  .  .  to  drive,  operate,  equip  or 
be  in  the  possession  of  any  automobile  or  other  motor  vehicle  containing 
or  in  any  manner  provided  with,  a  mechanical  machine  or  device  designed, 
used  or  capable  of  being  used  for  the  purpose  of  discharging,  creating  or 
causing,  in  any  manner,  to  be  discharged  or  emitted,  either  from  itself  or 
from  the  automobile  or  other  motor  vehicle  to  which  attached,  any  unusual 
amount  of  smoke,  gas  or  other  substance  not  necessary  to  the  actual 
propulsion,  care  and  keep  of  said  vehicle,  .  .  .". 
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4  September  1958 

Motor  Vehicles;  Equipment  and  Construction;  Maximum  Length  of 
Vehicle;  G.  S.  20-116 (d)  and  (e) 

Under  G,  S.  20-116  (d)  and  (e),  no  one  unit  or  vehicle  may  be  operated 
on  the  highways  if  it  exceeds  thirty-five  feet  in  length,  and  no  combination 
of  units  may  exceed  an  over-all  length  of  fifty  feet, 

9  March  1959 

Motor  Vehicles;  Equipment  and  Construction;  Mufflers 

G.  S.  20-128  (b)  prohibits  the  use  of  a  "muffler  cut-out"  on  any  motor 
vehicle  upon  a  highway;  but  an  opening  between  the  motor  and  stock 
muffler,  which  opening  is  equipped  with  a  removable  plug,  is  not  believed 
to  be  a  "muffler  cut-out"  such  as  is  prohibited  by  G.  S.  20-128  (b). 

5  June  1959 

Motor  Vehicles ;  Equipment  and  Construction;  Red  Lights  on  Vehicles 

of  Rescue  Squads 

G.  S.  20-130.1  makes  it  unlawful  for  any  person  to  drive  upon  the  high- 
ways of  the  State  any  vehicle  displaying  red  lights  visible  from  the  front 
of  said  vehicle,  and  the  exceptions  set  out  in  G.  S.  20-130.1  do  not  permit 
the  display  of  red  lights  visible  from  the  front  of  a  vehicle  when  such 
vehicle  is  privately  owned  by  a  member  of  a  voluntary  life-saving  organi- 
zation or  rescue  squad. 

26  August  1959 

Motor  Vehicles ;  Equipment  and  Construction;  Red  Lights  and  Sirens 
ON  Automobiles  Owned  by  Members  of  First  Aid  Crew 

It  is  unlawful  for  members  of  a  Life  Saving  and  First  Aid  Crew  to 
operate  their  privately-owned  motor  vehicles  on  the  highways  while  using 
red  lights  and  sirens  even  though  this  equipment  is  used  only  while  on 
emergency  calls,  but,  as  a  result  of  a  1959  amendment  to  G.  S.  20-125,  the 
chief  and  assistant  chiefs  of  an  emergency  rescue  squad  ".  .  .  which  is 
recognized  or  sponsored  by  any  municipality  or  civil  defense  agency  .  .  ," 
are  authorized  to  use  ".  .  .  special  equipment  or  privately-owned  vehicles 
operated  by  them  while  actually  engaged  in  their  offlcial  or  semi-official 
duties  or  services  either  within  or  beyond  the  corporate  limits  of  the 
municipality  which  recognizes  or  sponsors  such  organizations". 

3  September  1959 

Motor  Vehicles ;  Equipment  and  Construction;  Red  Lights  and  Sirens; 
Use  of  by  Constables  on  Private  Vehicles 

Constables  are  not  authorized  to  install  red  lights  or  sirens  on  their 
privately  owned  vehicles  under  G.  S.  20-125  (b)   and  G.  S.  20-130.1. 
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8  June  1959 

Motor  Vehicles;  Equipment  and  Construction;  Width  of  Pickup  Truck 

The  width  restrictions  imposed  by  G.  S.  20-116  (b)  on  "passenger-type 
vehicles"  operated  on  the  highways  are  not  applicable  to  pickup  trucks.  The 
width  of  pickup  trucks  is  restricted  by  G.  S.  20-116  (a)  to  a  total  outside 
width  of  ninety-six  inches. 

10  August  1959 

Motor  Vehicles;  Farm  Truck  Traveling  From  One  Part  of  the  Farm 
TO  Another  on  the  Highway 

A  farm  pickup  truck  using  the  public  highways  of  North  Carolina  for 
the  purpose  of  going  to  and  from  farm  facilities  must  be  registered  and 
licensed  under  G.  S.  20-50. 

6  October  1959 

Motor  Vehicles;  Financial  Responsibility  Act  of  1957;  Commissioner's 
Authority  to  Pick  Up  License  Plates 

Registration  plates  issued  by  the  Department  of  Motor  Vehicles  remain 
the  property  of  the  State  under  G.  S.  20-63  and  a  state  highway  patrolman 
has  the  authority  to  pick  up  registration  plates  issued  by  the  Department 
when  directed  by  the  Commissioner  of  Motor  Vehicles  under  G.  S.  20-309. 

28  July  1958 

Motor  Vehicles;  Financial  Responsibility  Act  of  1953;  Suits  In 

Forma  Pauperis 

G.  S.  20-279.2  authorizes  suits  against  the  Commissioner  of  Motor  Ve- 
hicles by  persons  aggrieved  by  certain  acts  or  orders  of  the  Commissioner 
pursuant  to  the  provisions  of  the  Motor  Vehicle  Safety  and  Financial  Re- 
sponsibility Act  of  1953,  and  a  clerk  of  superior  court  may,  in  the  exercise 
of  his  discretion,  permit  such  actions  to  be  prosecuted  in  forma  pauperis 
under  the  provisions  of  G.  S.  1-110. 


1  August  1958 
Motor  Vehicles;  Former  Jeopardy 

Trial  of  a  defendant  on  a  charge  of  driving  a  motor  vehicle  upon  the 
highways  of  the  State  while  his  operator's  or  chauffeur's  license  is  sus- 
pended or  revoked  does  not  place  such  defendant  in  double  jeopardy  where 
the  defendant  has  already  entered  a  plea  of  guilty  in  a  former  trial  of 
operating  a  motor  vehicle  on  the  highways  of  the  State  on  the  same  occa- 
sion without  first  being  licensed  as  a  chauffeur  or  operator,  because  the  two 
charges  are  not  the  same,  in  fact  and  in  law. 
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3  September  1959 

Motor  Vehicles;  Funeral  Processions;  North  Carolina  Statutes  in 

Relation  Thereto 

Under  G.  S.  20-169  and  G.  S.  160-200(31)  a  municipality  is  authorized  to 
pass  such  ordinances  which  are  reasonable  for  the  regulation  of  funeral 
processions. 


14  July  1958 

Motor  Vehicles;  Highway  Patrol;  Fees  for  Seizure  of  Vehicle 
Transporting  Illegal  Whiskey 

State  Highway  Patrolmen  may  not  receive  fees   for  the  capture  of   a 
vehicle  being  used  in  the  unlawful  transportation  of  intoxicating  liquor. 


16  September  1959 

Motor  Vehicles;  Investigation  of  Accidents  in  Municipalities; 
Sheriff  and  State  Highway  Patrolmen 

G.  S.  20-49  (g)  gives  to  the  State  Highway  Patrol  authority  to  investigate 
traffic  accidents  throughout  the  State  including  the  corporate  limits  of 
any  town  or  city.  The  sheriff  of  a  county  has  general  jurisdiction  to  investi- 
gate all  crimes  committed  within  the  boundaries  of  his  county  which  includes 
the  corporate  limits  of  any  town  or  city. 


3  February  1960 

Motor  Vehicles  ;  Justices  of  the  Peace  ;  Jurisdiction  Over  General 
State  Speed  Laws 

A  Justice  of  the  Peace  has  no  jurisdiction  over  the  State  speed  laws  as 
outlined  in  G.  S.  20-141.  He  does  have  jurisdiction  over  an  ordinance 
passed  by  a  municipality  limiting  speed  on  streets  which  are  not  a  part  of 
the  State  Highway  System  and  passed  pursuant  to  the  authority  granted 
to  the  municipality  under   G.   S.   20-141  (fl). 


16  September  1959 

Motor  Vehicles;  Learner's  Permit;  Necessity  for  Licensed  Operator 
to  be  Awake  When  Automobile  Being  Operated  by  Learner 

An  operator  holding  a  learner's  permit  cannot  be  charged  with  violation 
of  G.  S.  20-7(1)  if  a  licensed  operator  is  actually  occupying  a  seat  beside 
the  driver  even  if  the  licensed  operator  is  in  fact  asleep. 
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2  October  1958 

Driver's  License;  Members  of  Armed  Forces;  Operation  After 
Revocation  or  Suspension 

It  is  lawful  for  a  serviceman  to  operate  a  government-owned  Navy- 
vehicle  on  official  Navy  business  on  the  highways  of  this  State  event  though 
his  license  has  been  revoked  for  operating  a  motor  vehicle  while  intoxicated. 
JOHNSON  V.  MARYLAND,  254  U.  S.  51,  65  L.  Ed.  126. 

22  December  1959 

Motor  Vehicles;  Midget  Automobiles;  Definition  of  Motor  Vehicle; 

Dealer's  License 

Midget  automobiles  when  operated  on  the  highways  are  motor  vehicles 
and  must  be  registered  and  licensed  and  operated  by  a  licensed  driver. 
Midget  automobiles  are  not  designed  to  operate  on  the  highways  as  they 
do  not  comply  with  the  requirements  for  brakes,  lights,  or  other  safety 
devices;  therefore,  a  seller  of  midget  automobiles  is  not  a  motor  vehicle 
dealer  as  defined  by  G.  S.  20-286  (b)  and  does  not  have  to  obtain  a  dealer 
license  as  provided  by  G.  S.  20-287. 


29  February  1960 

Motor  Vehicles;   Midget  Automobiles;   Proof  of  Financial  Responsi- 
bility; Registering  Midget  Vehicles;  Operation  on  the  Highways 

A  midget  automobile  is  a  motor  vehicle  as  defined  by  G.  S.  20-38  (p)  and 
as  such  must  be  registered  and  licensed  under  G.  S.  20-50  when  operated 
upon  the  highways  of  this  State.  Before  a  midget  automobile  can  be  regis- 
tered under  G.  S.  20-50  proof  of  financial  responsibility  must  be  shovsm 
under  G.  S.  20-309. 

A  midget  automobile  is  a  motor  vehicle  as  defined  by  G.  S.  20-6.  An 
operator  of  such  vehicle  on  the  highways  of  this  State  must  be  licensed 
under  G.  S.  20-7.  An  operator  of  a  midget  automobile  on  the  highways 
of  this  State  whose  license  has  been  suspended  may  be  charged  under 
G.  S.  20-28 (a)  for  operation  of  a  motor  vehicle  after  his  license  has  been 
suspended. 


1  December  1959 

Motor  Vehicles;  Midget  Racers  as  Motor  Vehicles;  Sunday  Races 

Chapter  810  of  the  1947  Session  Laws  of  North  Carolina  makes  it  un- 
lawful to  engage  in  motor  vehicle  races  in  Alamance  County.  A  midget 
auto  racer  is  a  motor  vehicle  under  this  statute. 
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8  February  1960 

Motor  Vehicles;  Municipal  Corporations;  Jurisdiction  op  Mayor  Over 
Speeding  Within  Corporate  Limits 

Under  G.  S.  160-13,  the  mayor  of  a  city  is  given  the  jurisdiction  of  a 
justice  of  the  peace  within  the  limits  of  his  city.  The  mayor  w^ith  justice 
of  the  peace  jurisdiction  has  no  jurisdiction  over  the  general  State  speed 
laws. 

Under  G.  S.  20-141  (fl),  the  mayor  and  justice  of  the  peace  have  juris- 
diction as  the  penalty  for  violating  this  section  is  a  fine  not  to  exceed 
$50.00  or  a  prison  sentence  of  not  more  than  30  days. 

3  September  1958 

Motor  Vehicles;  Municipal  Regulations;  Military  Personnel; 
City  License  Tags 

Under  the  provisions  of  G,  S.  20-97,  cities  and  towns  may  not  require 
a  nonresident  serviceman  to  purchase  automobile  license  tags  while  he 
is  temporarily  residing  therein,  unless  his  automobile  is  owned  and  operated 
in  carrying  on  a  business  within  this  State. 

15  September  1959 

Motor  Vehicles;  Necessity  op  Obtaining  Driver's  License  for  New 
Residents  op  North  Carolina 

There  is  no  specific  period  of  time  in  which  a  new  resident  has  to  acquire 
a  valid  North  Carolina  license,  and  a  new  resident  must  obtain  a  valid 
driver's  license  under  G.  S.  20-7  (a)  before  he  can  operate  a  motor  vehicle 
upon  the  highways  of  North  Carolina. 

4  March  1960 

Motor  Vehicles;  Nonresidents;  Commuting  From  One  State  to 

Another 

Under  the  Reciprocal  Guide  Registration  Data  issued  by  the  Department 
of  Motor  Vehicles,  residents  of  neighboring  states  who  work  in  North 
Carolina  but  maintain  their  residence  and  domicile  in  their  home  state,  to 
which  they  return  each  day  or  each  weekend,  are  permitted  to  use  their 
home  state  plates. 

10  August  1959 

Motor  Vehicles;  Nonresidents;  Operation  of  Vehicles  in  this  State 
Under  Foreign  License  Plates 

Under  G.  S.  20-83,  nonresidents  of  this  State  are  exempt  from  registra- 
tion of  motor  vehicles  for  the  same  time  and  to  the  same  extent  as  like 
exemptions  are  granted  residents  of  the  State  under  laws  of  another  state. 
North  Carolina  has  a  reciprocal  agreement  with  the  State  of  Florida  with 
respect  to  registration  of  motor  vehicles  by  nonresidents. 
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23  October  1958 

Motor  Vehicles;  Nonresidents;  Title  and  Registration 

A  motor  vehicle  which  is  owned  by  a  resident  of  Virginia  and  properly 
licensed  by  that  State  may  be  operated  on  the  highways  of  North  Carolina 
without  being  registered  in  this  State  by  a  North  Carolina  resident  to 
whom  such  motor  vehicle  has  been  loaned,  unless  said  vehicle  is  owned 
and  operated  in  connection  with  carrying  on  a  business  of  the  owner  in 
this  State. 

17  December  1959 

Motor  Vehicles;  Point  System;  Allowing  an  Unlicensed  Operator  to 
Operate  a  Motor  Vehicle 

G.  S.  20-16  (c)  does  not  say  that  points  will  be  assigned  to  the  record  of 
a  person  who  has  been  found  guilty  of  allowing  an  unlicensed  operator 
to  operate  a  motor  vehicle  on  the  highways  without  an  operator's  license. 

15  February  1960 

Motor  Vehicles;  Point  System;  Violation  of  Municipal  Ordinance  as 
Violation  of  Motor  Vehicle  Laws  of  this  State 

The  violation  of  a  municipal  traffic  ordinance  is  a  violation  of  the  motor 
vehicle  laws  of  this  State  and  upon  conviction  of  the  violation  of  such 
municipal  traffic  ordinance,  points  will  be  assessed  by  the  Department  of 
Motor  Vehicles  under  G.  S.  20-16  (c). 

27  October  1959 

Motor  Vehicles;  Registration  Plates;  New  Residents 

Under  G.  S.  20-50  there  is  no  grace  period  for  a  new  resident  of  this  State, 
and  every  owner  of  a  motor  vehicle  who  has  established  his  residence  in 
North  Carolina  must  immediately  secure  registration  and  certification  of 
title  for  his  motor  vehicle  before  it  is  operated  on  the  highways  of  North 
Carolina. 

14  September  1959 

Motor  Vehicles;  Registration  Plates;  Nonresident;  Display  of  Plates; 
Enforcement  of  Motor  Vehicle  Laws  By  Municipal  Policemen 

G.  S.  20-50  requires  that  every  owner  of  a  vehicle  intended  to  be  operated 
upon  any  highway  of  this  State  apply  for  registration  and  obtain  regis- 
tration plates  therefor  before  the  same  is  operated  and  attach  the  N.  C. 
registration  plates  to  the  vehicle.  G.  S.  20-51  exempts  nonresidents.  If  the 
owner  of  a  motor  vehicle  has  established  his  residence  in  this  State,  he  must 
immediately  secure  registration  and  certificate  of  title  for  his  motor  vehicle, 
and  the  other  in  the  rear  of  the  motor  vehicle. 

G.  S.  20-183  authorizes  municipal  policemen  to  enforce  the  motor  vehicle 
laws  of  this  State. 
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There  is  no  specific  place  on  an  automobile  where  the  license  plates  are 
to  be  displayed.  G.  S.  20-63  (d)  requires  that  one  be  attached  in  the  front 
and  the  other  in  the  rear  of  the  motor  vehicle. 

30  November  1959 

Motor  Vehicles;  Registration  Plates;  Nonresidents;  Foreign 

Corporation 

A  foreign  corporation  owning  and  operating  a  motor  vehicle  which  is  doing 
business  in  North  Carolina  and  is  being  operated  by  a  North  Carolina 
resident  must  be  registered  and  licensed  in  North  Carolina,  under  G.  S. 
20-83 (c). 

30  March  1960 

Motor  Vehicles;  Regulation  of  Parking  on  Campus 

Appalachian  State  Teachers  College  may  make  rules  and  regulations  to 
control  parking  on  its  campus,  but  has  no  authority  to  pass  an  ordinance 
making  it  a  criminal  offense  to  violate  such  rules  and  regulations.  Police 
officers  employed  by  the  college  may  not  be  deputized  by  the  mayor  of  the 
town  to  enforce  rules  and  regulations  passed  by  the  college.  The  college 
may  issue  permits  to  specified  groups  in  order  to  assign  parking  spaces  on 
the  campus.  The  college  may  also  require  students  and  faculty  members 
who  bring  motor  vehicles  on  the  campus  to  register  the  vehicles  with  the 
college. 

28  September  1959 

Motor  Vehicles;  Rental  Charges  For  Demonstrators 

When  charges  are  made  for  the  use  of  demonstrators  while  customer's  auto- 
mobile is  being  repaired,  the  demonstrator  is  classified  as  a  U-Drive-It 
under  G.  S.  20-38  (q)  (5)  and  must  be  licensed  as  a  U-Drive-It  under  G.  S. 
20-87 (b). 

30  November  1959 

Motor  Vehicles;  Resident  Corporation;  Registration  of  Tractors  in 
North  Carolina;  Registration  op  Trailers 

A  North  Carolina  corporation,  which  operates  as  a  common  carrier,  must 
license  and  register  all  tractors  and  trailers  operating  in  this  State  even 
though  garaged  without  the  State. 

3  February  1960 

Motor  Vehicles;  Revocation  of  License  for  Second  Conviction 

The  Department  of  Motor  Vehicles  may  continue  the  revocation  of  a  driver's 
license  when  the  first  conviction  of  driving  drunk  was  in  1948  and  the 
second  conviction  was  on  June  13,  1958.  This  is  true  even  though  G.  S. 
20-19  (d)  was  amended  by  the  1959  Legislature  and  became  effective  after 
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October  1,  1959,  stating-  that  the  second  conviction  has  to  occur  within  three 
years  of  the  prior  conviction. 

9  May  1960 

Motor  Vehicles;  Rules  of  the  Road;  Applicability  of  Rules  of  the 
Road  to  Servicemen  Operating  Government  Vehicle  on  Highway 

Where  State  law  is  otherwise  jurisdictionally  applicable,  as  on  Highway  87 
running  through  the  Fort  Bragg  Reservation,  (by  virtue  of  concurrent 
criminal  jurisdiction  thereon  with  the  Federal  Government)  an  individual 
is  not  immune  from  the  State  criminal  laws,  including  the  rules  of  the  road, 
merely  by  virtue  of  the  fact  that  he  was  at  the  time  of  the  violation  of  such 
law  acting  in  the  course  of  governmental  employment  as  a  member  of  the 
armed  forces. 

19  October  1959 

Motor  Vehicles;  Rules  of  the  Road;   Commission  of  Motor  Vehicles 
Offense  in  Two  Counties  at  One  Time;  Former  Jeopardy 

Where  defendant  operated  motor  vehicle  on  one  occasion  through  parts  of 
two  adjoining  counties  and  was  charged  and  convicted  in  one  of  such  coun- 
ties of  speeding,  reckless  driving  and  driving  after  his  license  was  revoked, 
the  defendant  cannot  be  tried  and  convicted  in  the  adjoining  county  of  the 
same  offenses  arising  out  of  the  same  transaction,  and  plea  of  former  jeo- 
pardy in  the  second  county  should  be  sustained;  however,  if  defendant,  on 
the  single  occasion,  drove  through  different  zones  having  different  statutory 
speed  limits,  he  might  then  be  guilty  of  committing  more  than  one  offense 
of  speeding  on  the  single  occasion.  See:  S.  v.  Mills,  181  N.  C.  531,  533. 

4  September  1958 

Motor  Vehicles;  Rules  of  the  Road;  Driving  Under  the  Influence 

of  Intoxicants 

Where  a  person,  while  under  the  influence  of  intoxicating  liquor,  drives 
an  automobile  along  any  part  of  the  highway  right  of  way,  he  may  be 
guilty  of  violating  G.S.  20-138;  and  this  is  true  even  though  he  drives  the 
automobile  for  the  sole  purpose  of  disengaging  it  from  another  vehicle 
with  which  it  is  wrecked  and  drives  it  only  a  short  distance  in  order  to 
park  it  off  the  traveled  portion  of  the  highway. 

21  March  1960 

Motor  Vehicles;  Rules  of  the  Road;  Firemen 
Directing  Traffic  in  Rural  Areas 

There  is  no  statute  prescribing  signaling  equipment  to  be  used  or  uniform 
to  be  worn  by  a  fireman  posted  at  intersection  outside  of  town  to  direct 
traffic  at  the  time  of  a  fire  and  no  statutory  authority  for  a  fireman  to 
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engage  in  such  activity.  Officers  of  the  State  Highway  Patrol  are  author- 
ized to  ".  .  .  direct  traffic  as  conditions  may  require,  notwithstanding  the 
provisions  of  law  ...  in  the  event  of  a  fire  or  other  emergency  .  .  .".  G.  S. 
20-49 (c). 


16  December  1959 

Motor  Vehicies;  Rules  of  the  Road;  Highway  Speed  Limit  for  Tractor- 
Trailer  Units 

Under  G.  S.  20-141  (b)  (3),  as  the  same  was  rewritten  by  the  1959 
General  Assembly  to  be  effective  from  October  1,  1959,  the  general  state- 
wide maximum  speed  limit  applicable  to  combinations  of  vehicles  (".  .  . 
vehicles,  of  whatever  kind,  engaged  in  towing,  drawing  or  pushing  another 
vehicle  .  .  ."),  is  forty-five  (45)  miles  per  hour,  subject  to  the  establish- 
ment of  a  higher  speed  limit  for  such  vehicles  on  parts  of  certain  highways 
by  the  State  Highway  Commission.  On  December  11,  1959,  the  State  High- 
way Commission  adopted  a  comprehensive  ordinance  amending  prior  or- 
dinances establishing  higher  speed  limits,  so  that  the  increased  speed  limits 
heretofore  established  on  certain  highways  for  heavy  trucks  would  apply 
also  to  combinations  of  vehicles  (vehicles  engaged  in  towing,  drawing  or 
pushing  another  vehicle,  i.e.,  tractor-trailers,  automobiles  towing  trailers). 


October  8,  1959 

Motor  Vehicles;  Rules  of  the  Road;   Hit  and  Run   Statutes;   Dogs 

The  provisions  of  G.  S.  20-166  (b)  apply  to  a  case  of  hit  and  run  of  a 
dog  which  has  been  listed  for  taxes  and,  if  a  person  should  run  over  such 
an  animal  without  stopping  and  notifying  the  owner  or  proper  authorities, 
then  he  would  be  violating  G.  S.  20-166  (b), 

10  August  1959 

Motor  Vehicles;  Rules  of  the  Road;  Motorist  Must  Stop  for  School 
Buses  on  Four-Lane  Street  Divided  by  Yellow  Lines 

Where  opposite  lanes  of  a  stre^  or  highway  are  separated  only  by  two 
parallel  yellow  lines,  such  street  or  highway  is  not  one  that  has  been 
"divided  into  two  roadways"  such  as  to  exempt  motor  vehicle  operators  in 
the  opposite  lane  from  coming  to  a  full  stop  when  meeting  a  school  bus 
which  is  stopped  and  engaged  in  receiving  or  discharging  passengers. 
G.  S.  20-217,  as  amended  by  Chapter  909,  1959  Session  Laws.  Motor  vehicle 
operators  in  the  opposite  lanes  are  exempt  from  the  requirement  of  stopping 
for  a  stopped  school  bus  only  when  the  highway  is  divided  into  two  road- 
ways by  an  intervening,  unpaved  space,  a  grass  plot,  a  cement  abutment, 
or  some  other  type  of  physical  barrier  which  would  actually  separate  the 
street  or  highway  into  two  distinct  roadways. 
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26  January  1959 

Motor  Vehicles;  Rules  of  the  Road;  Overtaking  and  Passing;  Improper 

Signals 

A  motor  vehicle  operator  who  signals,  by  means  of  a  left  turn  signal 
or  otherwise,  to  the  operator  of  an  overtaking  vehicle  that  there  is  no  on- 
coming traffic  is:  (1)  not  guilty  of  violating  G.  S.  20-154  which  requires 
certain  signals  before  starting,  stopping  or  turning  a  motor  vehicle,  and 
(2)  not  guilty  of  aiding  and  abetting  in  a  violation  of  G.  S.  20-150  if  the 
overtaking  vehicle,  in  response  to  the  signal,  passes  on  a  hill,  curve  or  at 
any  other  place  where  passing  is  prohibited  by  G.  S.  20-150. 

8  August  1958 
Motor  Vehicles;  Rules  of  the  Road;  Racing  on  Streets  and  Highways 

G.  S.  20-141.3  (b)  makes  it  unlawful  for  any  person  to  operate  a  motor 
vehicle  on  a  street  or  highway  wilfully  in  speed  competition  with  another 
motor  vehicle.  In  order  to  obtain  the  conviction  of  a  person  for  violating 
this  statutory  prohibition,  it  is  not  necessary  for  the  State  to  prove  the 
identification  of  the  driver  of  another  motor  vehicle  involved  in  the  race 
with  the  defendant. 

1  December  1959 

Motor  Vehicles;  Rules  of  the  Road;  School  Bus  Making  Left  Turn 
With  Stop  Signal  Out 

A  person  operating  a  motor  vehicle  upon  the  highway  upon  approaching 
a  school  bus  displaying  its  "Stop  Signal"  for  the  purpose  of  making  a 
left  turn  and  not  engaged  in  loading  or  unloading  passengers  need  not 
stop  but  may  pass  with  caution. 

2  April  1959 

Motor    Vehicles;    Rules    of    the    Road;    Speeding;    Speed    -    Watch 

Operations 

Testimony  as  to  the  speed  of  a  motor  vehicle  as  indicated  by  a  mechanical, 
speed-timing  device  is  admissible  in  evidence. 

8  July  19518 

Motor   Vehicles;    Rules   of   the    Road;    Speeding;    Tractor    Without 

Trailer 

The  forty-five  miles  per  hour  speed  limit  set  forth  in  G.  S.  20-141  (b)  (3) 
is  applicable  to  tractor  units  being  operated  on  the  highways  without  a 
trailer  or  other  cargo-carrying  mechanism  attached. 
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11  August  1958 

MOTOR  Vehicles;  Rules  of  the  Road;  Speed  Limits  in  Business  and 
Residential  Districts 

G.  S.  20-141  (b)  establishes  speed  limits  on  trie  streets  and  highways  of 
North  Carolina  for  business  and  residential  districts  as  these  districts  are 
defined  by  G.  S.  20-38.  The  presence  of  buildings  which  are  occupied  and 
used  for  residential  purposes  in  a  district  which  comes  within  the  definition 
of  a  business  district  does  not  change  the  nature  of  the  district  so  as  to 
make  it  a  residential  rather  than  a  business  district. 

23  November  1959 

Motor  Vehicles;   Rules  of  the  Road;    Speed   Limit;   Public   College 

Activity  Bus 

While  it  is  far  from  clear  and  determination  of  the  legislative  intent 
in  enacting  G.  S.  20-218  and  amendments  thereto  is  difficult,  the  provisions 
of  G.  S.  20-218  are  sufficient  to  include  all  buses  owned  and  operated  by 
units  of  the  public  school  systems  and  used  for  the  transportation  of  school 
children,  whether  those  buses  are  transporting  public  school  children  or 
college  students.  Buses  owned  by  State  supported  colleges  are  school  activity 
buses  and  are  subject  to  the  45  mile-per-hour  speed  limit  as  provided  in 
G.  S.  20-218. 

28  April  1959 

Motor  Vehicles;  Rules  of  the  Road;   Speed  Restrictions;   Municipal 

Corporations 

The  reduction  of  speed  limits  within  a  municipal  corporation  below  the 
limits  set  out  in  G.  S.  20-141  is  authorized  and  limited  by  Subsections  (f ) 
and   (fl)   of  that  Section. 

7  March  1960 

Motor  Vehicles;   Rules  of  the   Road;    Speeding;    Steering  an   Auto- 
mobile Which  is  Being  Pushed 

A  person  who  steers  or  guides  a  motor  vehicle  while  it  is  being  pushed 
in  excess  of  35  miles  per  hour  in  any  residential  district  may  be  charged 
with  violation  of  G.  S.  20-141  (b)  (2). 

18  June  1959 

Motor  Vehicles;  Rules  of  the  Road;  Stopping  for  Stop  Signs;  G.  S. 

20-158 

On  approaching  a  stop  sign  at  an  intersection,  a  driver  must  (1)  bring 
his  vehicle  to  a  complete  stop,  and  (2)  exercise  due  care  in  observing  ap- 
proaching vehicles  and  should  not  proceed  with  oncoming  vehicles  in  view 
until,  in  the  exercise  of  due  care,  he  can  determine  that  he  can  do  so  with 
reasonable  assurance  of  safety,  and  the  failure  to  bring  the  car  to  a  com- 
plete stop  "within  40  to  50  feet"  of  the  intersection  is  a  violation  of  G.  S. 
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20-158  (a)   no  matter  how  many  times  the  driver  might  have  stopped  his 
vehicle  in  a  line  of  traffic  approaching  the  intersection. 

24  September  1959 

Motor  Vehicles;   Sirens  and  Flashing  Red  Lights  on  Autos  Owned 
By  Members  of  Rural  Fire  Departments 

Under  G.  S.  20-130.1  a  member  of  a  rural  fire  department  may  install 
a  red  light  on  the  front  of  his  privately  owned  vehicle,  the  light  to  be 
burned  only  when  the  automobile  is  being  used  in  performance  of  the 
fireman's  duties.  Special  deputy  sheriffs  who  are  also  members  of  a  rural 
fire  department  are  not  authorized  to  install  red  lights  or  sirens  on  their 
privately  owned  automobiles  unless  they  qualify  as  salaried  deputy  sheriffs 
under  G.  S.  20-125  (b)   and  G.  S.  20-130.1. 

21  September  1959 

Motor  Vehicles;  Sirens  and  Red  Lights  on  Privately  Owned  Vehicles 
OF  Constables  and  Fee  Deputies 

Under  G.  S.  20-125  (b)  and  G.  S.  20-130.1  constables  or  fee  deputy  sheriffs 
are  not  authorized  to  install  a  red  light  or  a  siren  on  their  privately  owned 
vehicle. 

22   April   1960 

Motor  Vehicles;    State-Owned   Motor   Vehicles;    State   Highway 
Commission;  Liability  Insurance 

Tractor-movers  and  other  self-propelled  road  construction  or  maintenance 
equipment  owned  by  the  State  Highway  Commission  are  motor  vehicles 
within  the  meaning  of  that  term  as  used  in  Chapter  1248  of  the  1959  Session 
Laws,  and  the  State  Highway  Commission  is  required  by  that  enactment 
to  secure  liability  insurance  coverage  on  such  equipment. 

11  December  1959 

Motor  Vehicles;   Stop  Sign   Ordinance;   Emergency  Entrance  to 

Hospital 

The  payment  of  a  penalty  for  violating  a  city  ordinance,  to  wit:  running 
through  a  stop  sign  without  the  issuance  of  a  warrant  is  not  a  valid  con- 
viction on  which  points  may  be  assessed  under  G.  S.  20-16  (c).  IN  RE 
WRIGHT,  228  N.  C.  584. 

A  city  ordinance  which  prohibits  parking  in  emergency  entrance  to 
hospital  may  be  enforced  in  the  Criminal  Court.  G.  S.  131-21. 

24  July  1959' 

Motor  Vehicles;   Title  and  Registration;   Dealers;   Use  of  Dealer's 
Plates  in  Sale  of  Farm  Tractor  and  Farm  Equipment 

An  automobile  dealer  who  also  engages  in  the  business  of  selling  farm 
tractors  and  farm  implements  may  use  dealer's   demonstration  plates   in 
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connection  with  carrying  on  the  business  of  selling  farm  tractors  as  the 
same  are  "motor  vehicles".  G.  S.  20-38 (p).  But  the  dealer's  demonstration 
plates  may  not  be  used  in  connection  with  the  sale  and  delivery  of  farm 
implements  or  equipment.  G.  S.  20-79  (b). 

24  July  1959 

Motor  Vehicles;   Title  and  Registration;   Driver's  Licenses;    Midget 
Cars  Operated  by  Minors 

No  person  may  act  as  an  operator  of  midget  motor  vehicles  over  any 
city  street  or  State  highway  without  first  obtaining  an  operator's  license. 
G.  S.  20-7.  No  person  under  sixteen  years  of  age  may  obtain  such  a  license. 
G.  S.  20-9.  Midget  motor  vehicles  may  not  be  operated  on  city  strsets  or 
State  highways  without  first  being  registered  with  and  licensed  by  the 
North  Carolina  Department  of  Motor  Vehicles.  G.  S.  20-87. 

14  August  1959 

Motor  Vehicles;  Title  and  Registration;  Drivers'  Licenses  Required 
FOR  Midget  Motor  Vehicles 

Midget  motor  vehicles  operated  on  the  streets  and  sidewalks  of  a  town 
must  be  licensed  by  the  State  and  the  operators  of  same  must  have  an 
operator's  or  chauffer's  license.  Such  vehicles  are  also  subject  to  the  license 
tax  permitted  to  be  levied  by  cities  and  towns  under  G.  S.  20-97 (a). 

5  June  1959 
Motor  Vehicles;  Title  and  Registration;   Farmers 

A  trailer  being  towed  by  a  jeep  operated  by  a  farmer  for  the  purpose 
of  hauling  a  harrow  to  a  machine  shop  does  not  come  within  any  of  the 
motor  vehicle  licensing  exemptions  set  out  in  G.  S.  20-51,  and  such  trailer 
must  be  licensed  under  G.  S.  20-50  and  G.  S.  20-88  before  the  same  is 
operated  on  the  highways. 

10  June  1960 

Motor  Vehicles;  Title  and  Registration;  Fees — For  Hire;  License 
Taxing  of  Property  Hauling  Common  Carriers 

When  property  hauling  common  carriers  are  registered  and  licensed  in 
North  Carolina,  the  gross  receipts  tax  thereon  accruing  to  this  State  ex- 
tends not  only  to  that  derived  from  intrastate  hauls,  but  from  that  portion 
of  interstate  hauls  allocable  to  North  Carolina  under  the  provisions  of 
G.  S.  20-88  (e)  also.  Registration  and  licensing  of  vehicles  in  North  Carolina 
by  a  nonresident  operator  removes  such  North  Carolina  licensed  vehicles 
from  any  protection  afforded  by  the  Fourteen  States  Reciprocity  Agree- 
ment governing  the  operation  of  interstate  motor  vehicles  and  submits 
the  operation  of  such  vehicles  to  all  the  provisions  of  the  registration  and 
licensing  statutes  including  G.  S.  20-88  (e).  No  statutory  provision  is  found 
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limiting  the  number  of  years  which  the  Department  of  Motor  Vehicles  may 
go  back  in  assessing  the  6%  tax  on  gross  revenue  accruing  to  the  State 
under  G.  S.  20-88  (e)  but  unpaid. 


28  June  1960 

Motor  Vehicles;  Title  and  Registration;  Fees — For  Hire;  License 
Taxing  of  Property  Hauling  Common  Carriers 

Registration  and  licensing  of  either  unit  of  a  combination  tractor  trailer 
in  North  Carolina  by  a  property  hauling  common  carrier  affords  sufficient 
nexus  of  the  operation  to  North  Carolina  upon  which  to  base  the  6%  tax 
of  gross  revenues  upon  that  portion  of  an  interstate  or  intrastate  haul 
allocable  to  North  Carolina  under  the  provisions  of  G.  S.  20-88  (e).  Whether 
both  or  only  one  unit  of  a  property  hauling  combination  is  licensed  in 
North  Carolina  is  immaterial  in  the  application  of  the  gross  receipts  license 
tax. 


27  July  1959 

Motor  Vehicles;  Title  and  Registration;  Midget  Motor  Vehicles 
Operated  on  School  Grounds  and  Parking  Lots 

Midget  motor  vehicles  are  not  required  to  be  registered  with  and  licensed 
by  the  Department  of  Motor  Vehicles  before  being  operated  on  school 
grounds,  supermarket  parking  lots,  shopping  center  parking  lots  which 
are  ".  .  .  not  open  to  the  public  as  a  matter  of  right  for  purpose  of  vehicular 
traffic".  G.  S.  20-50;  G.  S.  20-38  (cc). 


20  November  1958 

Motor  Vehicles;   Title  and  Registration;   Nonresidents 

A  motor  vehicle,  which  is  owned  by  a  corporation  which  is  a  resident  of 
a  state  granting  reciprocity  to  motor  vehicle  owners  of  this  State,  is  exempt 
from  registration  in  North  Carolina  under  G.  S.  20-83  where  it  is  operated 
in  this  State  by  a  part-time  resident  of  North  Carolina  for  pleasure  pur- 
poses only,  and  such  a  motor  vehicle  comes  within  the  terms  of  the  non- 
resident's exemption  unless  it  is  owned  and  operated  in  connection  with 
carrying  on  a  business  in  this  state. 

17  September  1959 

Motor  Vehicles;  Title  and  Registration;  Nonresidents 

Under  G.  S.  20-83  (a)  a  bona  fide  resident  of  this  State  may  not  use  a 
registration  plate  from  a  foreign  State  even  if  the  motor  vehicle  is  owned 
by  his  employer,  a  nonresident  corporation. 
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6  November  1959 

Motor  Vehicles;  Towed,  Drawn  or  Pushed  Vehicles;  Speed 
Restrictions 

A  two-wheel  utility  trailer,  a  boat  trailer,  an  automobile,  or  any  other 
device  in,  or  by  which  any  person  or  property  is  or  may  be  transported  or 
drawn  upon  a  highway  is  a  vehicle  as  defined  under  G.  S.  20-38  (ff),  and 
when  another  vehicle  of  whatever  kind,  is  engaged  in  towing,  drawing  or 
pushing  such  vehicle,  at  a  speed  in  excess  of  45  miles  per  hour  on  the 
highways  of  this  State,  such  operation  would  be  unlawful  under  G.  S. 
20-141  (b)(3)(b). 


21  October  1958 

Motor  Vehicles;   Trailers  and  Semi-trailers;   Special   Mobile  Equip- 
ment; Nitrogen  and  Ammonia  Tank  Trailers;  Electric  Welders 
Mounted  on  Trailers 

A  trailer  or  semi-trailer  on  which  (1)  "electric  welders  or  any  similar  type 
apparatus",  (2)  has  been  "permanently  attached",  and  (3)  which  is 
"operated  on  the  highway  only  for  the  purpose  of  getting  to  and  from  a 
non-highway  job  and  not  for  the  transportation  of  persons  or  property  or 
for  hire",  is  special  mobile  equipment  under  G.  S.  20-38  (bb),  and  such  a 
vehicle  is  subject  to  a  special  license  tax  rate  under  G.  S.  20-87 (j).  A 
trailer  or  semi-trailer  which  has  nitrogen  or  ammonia  tanks  mounted 
thereon  is  a  property-hauling  vehicle  and  is  subject  to  the  licensing  rates 
applicable  to  property-hauling  vehicles,  which  rates  are  set  out  in  Section 
20-88  of  the  General  Statutes  of  North  Carolina. 


17  March  1960 

Motor  Vehicles;  Trailers  Licensed  for  Less  Than  2,500  Pounds; 

Turn  Signals 

Under  G.  S.  20-125.1  (a)  and  (b),  a  two-wheel  trailer  licensed  for  less 
than  2,500  pounds  (as  an  example,  boat  trailer)  is  a  motor  vehicle,  and 
if  manufactured  or  assembled  after  July  1,  1953,  it  must  be  equipped  with 
a  mechanical  or  electrical  signal  device  approved  by  the  Commissioner  of 
Motor  Vehicles.  Under  G.  S.  20-154  (a)  and  (b),  an  automobile  and  trailer 
combination  must  be  equipped  with  and  required  signal  given  by  a  signal 
lamp  or  lamps  or  mechanical  signal  device  when  the  distance  from  the 
center  of  the  top  of  the  steering  post  to  the  left  outside  limit  of  the  body, 
cab  or  load  of  such  motor  vehicles  exceeds  24  inches,  or  when  the  distance 
from  the  center  of  the  top  of  the  steering  post  to  the  end  of  the  load  exceeds 
14  feet,  with  the  exception  of  combinations  operated  by  farmers  in  hauling 
farm  products. 
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26  October  1959 

Motor  Vehicles;  Vehicle  Responsibility  Act  of  1957;  Application  to 

Owner 

G.  S.  20-313  of  The  Vehicle  Financial  Responsibility  Act  of  1957  applies 
only  to  the  owner  of  a  motor  vehicle  and  not  to  the  nonowner  operator, 
even  if  said  nonowner  operator  has  knowledge  that  the  vehicle  he  is  op- 
erating does  not  comply  v/ith  Article  13  of  the  Motor  Vehicle  Laws  of 
North  Carolina. 

29  August  1958 

Motor  Vehicles;  Vehicle  Financial  Responsibility  Act  of  1957; 
Certificate  op  Insurance 

Under  the  Vehicle  Financial  Responsibility  Act  of  1957,  it  is  not  neces- 
sary for  the  Commissioner  of  Motor  Vehicles  to  require  a  new  Certificate 
of  Insurance  at  the  time  of  the  annual  registration  of  self-propelled  motor 
vehicles  if  he  already  has  a  Certificate  of  Insurance  on  file  for  an  owner 
who  is  required  to  show  and  maintain  proof  of  financial  responsibility.  The 
Commissioner  may  rely  on  the  certificate  on  file  as  an  adequate  showing 
of  proof  of  financial  responsibility  by  the  owner  until  he  has  reason  to 
believe,  by  virtue  of  having  received  notice  of  termination  of  coverage  from 
the  insurance  carrier,  that  financial  responsibility  is  no  longer  in  effect 
for  the  owner. 


MUNICIPAL  CORPORATIONS 


28  April  1960 


Municipal  Corporations;  Acquisition  of  Property  Outside  of  City 
Limits  by  Purchase  for   Garbage  Disposal 

Under  the  authority  granted  to  a  municipality  to  acquire  property  by 
purchase  in  order  to  perform  its  governmental  functions  in  G.  S.  160-2(2) 
and  G.  S.  160-200-(l),  a  municipality  may  acquire  property  outside  of  its 
city  limits  by  purchase  for  the  purpose  of  garbage  disposal. 

18  June  1959 

Municipal  Corporations;  Acquisition  of  Streets,  Sidewalks,  Sewerage 

Systems,  etc. 

Under  the  general  law,  a  municipality  is  authorized  to  acquire  water 
and  sewerage  systems  and,  therefore,  a  municipality  would  be  authorized 
to  acquire  the  same  from  a  private  owner. 

There  is  no  general  statutory  authority  which  would  permit  the  reim- 
bursement of  a  private  owner  for  paving  of  streets  and  sidewalks. 
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14  August  1959 

Municipal  Corporations;  Annexation  of  Territory;  Right  of 
Nonresident    Property   Owner   to    Vote    in    an    Election 

When  an  election  is  held  in  an  area  outside  the  limits  of  a  municipality 
on  the  question  of  annexation  of  such  area  to  the  municipality,  mere  owner- 
ship of  property  in  such  area  would  not  entitle  a  person  to  vote  in  such 
election.  Residence  in  the  area  is  essential  in  order  to  be  entitled  to  vote 
in  such  election. 

2  December  1959 

Municipal  Corporations;  Appointment  of  Town  Electrical  Inspector; 

Fees 

Under  G.  S.  160-121,  the  governing  body  of  any  incorporated  city  or 
town  covered  by  Article  11,  Chapter  160  of  the  General  Statutes  has  dis- 
cretionary power  to  appoint  an  electrical  inspector  in  addition  to  the 
building  inspector  and  to  regulate  fees  for  inspections  under  G.  S.  160- 
200(29).  The  fee  for  making  the  electrical  inspection  required  by  G.  S. 
160-141  is  set  by  statute  at  one  dollar  ($1.00).  The  appointment  of  a 
person  designated  by  the  town  to  make  electrical  inspections  therein  termi- 
nates the  responsibility  and  authority  of  the  county  electrical  inspector 
with  respect  to  making  electrical  inspections  therein.  G.  S.  160-122.  The 
governing  body  of  a  town  is  not  required  to  adopt  its  own  electrical  code. 
The  electrical  wiring  of  houses  and  buildings  is  governed  to  some  extent 
by  G.  S.  160-141,  and  construction  and  electrical  wiring  of  certain  other 
buildings  is  regulated  by  the  North  Carolina  State  Building  Code  adopted 
under  G.  S.  143-138. 


14  August  1959 

Municipal  Corporations;  Appropriation  for  Armory  Construction; 
North  Carolina  National  Guard 

Under  G.  S.  127-112  and  G.  S.  143-236,  counties  and  municipal  corpor- 
ations may  appropriate  such  funds  as  they  may  deem  wise,  patriotic  and 
expedient  for  the  construction  of  armory  facilities  for  the  North  Carolina 
National  Guard. 


3  June  1960 

Municipal  Corporations;  Appropriation  op  Funds  from  Tax  Sources 
for  National  Guard  Armory  Construction 

Counties  and  municipalities  of  the  State  are  authorized  to  appropriate 
funds  from  tax  sources  for  National  Guard  Armory  construction. 
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14  June  1960 

Municipal  Corporations;   Appropriation   of  Nontax  Funds 

Under  G.  S.  160-200,  Subsection  40  (1959  Cumulative  Supplement),  a 
municipality  is  authorized  to  establish  and  support  a  public  art  gallery 
with  nontax  funds  but  is  not  authorized  to  make  appropriations  of  nontax 
funds  to  a  private  corporation  for  the  purpose  of  establishing  an  art 
center. 

4  December  1959 

Municipal  Corporations;  Appropriation  of  Public  Funds  to  a  Junior 
Patrol  Organization 

A  municipality  may  not  appropriate  public  funds  for  the  support  of  a 
Junior  Patrol  organization. 


18  August  1959 

Municipal    Corporations;    Authority    to    Borrow    Municipality's 
Proportionate  Part  of  Street  Assessment 

A  municipality  has  no  authority  to  contract  with  abutting  property 
owners  for  reimbursement  out  of  future  budgets  of  the  city's  proportionate 
part  of  the  street  assessment  in  front  of  the  owner's  property. 


8  January  1959 

Municipal   Corporations;    Authority    Over    Employees    of    Municipal 
Corporations;  Trade  Unions;  Right  of  Municipal  Corporation  to  Pro- 
hibit Policemen,   Firemen   and   other   Employees   from   Becoming   or 
Remaining  Members  of  Trade  Unions 

Municipal  police,  firemen  and  other  municipal  employees  cannot  become 
members  of  a  regular  trade  union  and  the  governing  authority  of  a  muni- 
cipal corporation  has  the  right  to  prohibit  its  employees  from  becoming  or 
remaining  members  in  such  trade  unions;  a  municipal  corporation  has 
the  right  to  prohibit  its  employees  from  becoming  or  remaining  members 
in  such  trade  unions;  a  municipal  corporation  has  the  sole  and  exclusive 
right  to  regulate  the  wages,  hours  and  working  conditions  of  its  public 
employees  and  a  municipal  corporation  has  no  legal  right  to  delegate  any 
of  its  authority  by  entering  into  a  collective  bargaining  agreement  with 
a  trade  union.  A  municipal  corporation  has  the  legal  authority  to  enact 
a  valid  ordinance  or  order  prohibiting  its  members  from  becoming  affiliated 
with  a  trade  union  and  to  dismiss  such  employees  who  disobey  such  ordinance 
or  order. 
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Municipal  Corporations;  Authority  of  Town  to  Compensate  Constable 
FOR  Services  Rendered 

Since  a  township  constable  has  authority  to  make  arrests  for  violations 
of  the  criminal  law  anywhere  in  the  county,  there  would  be  no  legal  objection 
to  a  town  paying  a  constable  for  his  services  within  the  corporate  limits 
of  the  town.  A  board  of  commissioners  should  not  appoint  him  as  a  police 
officer,  but  he  would  be  authorized  to  exercise  his  police  powers  as  a  con- 
stable without  the  necessity  of  having  to  be  appointed  and  sworn  as  a  police 
officer  of  the  town. 

12  November  1958 

Municipal   Corporations;    Automobile    Mileage   Allowance 

Under  the  general  law  (G.  S.  147-8  and  G.  S.  147-9)  the  maximum  mileage 
allowance  which  a  governmental  subdivision  may  make  to  an  employee  is 
seven  cents  a  mile. 

16  September  1959 
Municipal  Corporations;  Building  Regulations;  Ordinances  Governing 
Installation  of  Flues  in  Dwellings 

Where  a  Type  B  gas  vent  is  found  to  be  as  adequate  and  safe  as  an  all 
purpose  flue  would  be  for  a  house  being  constructed  and  equipped  with 
gas  appliances  and  furnaces  only,  it  would  be  an  unreasonable  exercise  of 
the  police  power  for  a  municipality  to  adopt  a  building  ordinance  re- 
quiring an  all  purpose  flue  to  be  built  into  such  house. 

8  April  1959 

Municipal  Corporations;   Commissioners  of  Public  Trust;   Alderman 
Serving  as  Recreational  Director 

The  employment  by  a  town  governing  body  of  one  of  its  own  members 
to  serve  as  recreation  director  would  be  in  violation  of  G.  S.  14-234. 

22  January  1959 

Municipal  Corporations;  Commissioner  of  Public  Trust;  Trading 
FOR  OWN   Benefit 

A  member  of  a  city  board  of  aldermen  would  not  violate  G.  S.  14-234 
relating  to  contracting  with  one's  self  by  contracting  for  construction  work 
with  a  housing  authority  which  is  a  municipal  corporation  separate  and 
distinct  from  the  city. 

4  April  1960 

Municipal  Corporations;  Counties;  Sale  of  Real  Property 

A  county  may  sell  surplus  real  estate  at  private  sale.  A  city  may  sell 
real  estate  at  private  sale  as  opposed  to  sale  at  public  auction,  only  under 
certain  limited  conditions  as  set  out  in  G.  S.  160-59,  as  amended. 
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16  December  1959 

Municipal  Corporations;  Counties,  Sewer  and  Water  Lines 

G.  S.  153-9(46)  authorizes  a  county  to  construct  and  operate  water  and 
sewer  systems.  G.  S.  160-255  and  G.  S.  160-256  authorize  municipalities, 
within  limits,  to  furnish  water  and  sewer  service  outside  the  city  limits. 
Nontax  funds  and  surplus  funds  may  be  used  for  these  purposes.  It  is 
also  believed  that  there  is  no  legal  objection  to  a  county  and  city  doing 
jointly  what  each  is  authorized  to  do  separately  with  respect  to  water  and 
sewer  service  outside  city  limits. 

14  November  1958 

Municipal   Corporations;    Drainage   Districts;    Duration    of    Charter 

There  is  no  general  law  providing  that  a  drainage  district  shall  be  auto- 
matically terminated  at  the  end  of  twenty  years. 

6  April  1959 

Municipal   Corporations;    Drainage   Districts;    Loan    to   District 
Authorized;  Gift  to  District  Not  Authorized 

There  is  no  general  authority  for  a  Board  of  County  Commissioners  to 
make  a  gift  of  funds  to  be  used  in  the  course  of  creating  or  establishing 
a  drainage  district. 

7  January  1959 

Municipal  Corporations;  Drainage  Districts;  Powers  and  Duties 

Inasmuch  as  a  drainage  district  may  itself  purchase  equipment  and  per- 
form certain  maintenance  functions  in  connection  with  the  districts,  it 
follows  that  it  may  procure  this  work  done  in  a  manner  involving  the  least 
expense.  The  drainage  district  may  let  the  Federal  Government  perform 
the  actual  work  and  agree  to  indemnify  the  Federal  Government  as  to  any 
liability  which  might  arise.  Such  would  not  impose  any  greater  obligation 
on  the  drainage  district  than  it  would  have  in  purchasing  the  equipment 
and  performing  the  work  itself. 

8  December  1958 

Municipal  Corporations;  Drainage  Facilities 

A  municipality  may  in  the  absence  of  any  element  of  division  construct 
storm  drainage  facilities  which  accelerate  the  natural  flow  of  water  from 
municipal  streets  without  being  liable  to  the  owner  of  property  whose 
property  naturally  receives  the  flow  from  such  storm  drainage. 

10  March  1959 

Municipal   Corporations;    Elections;    Residence   as   a    Qualification 

TO  Vote 

Mere  ownership  of  property  in  a  municipality  does  not  authorize  the 
owner  to  vote  in  a  municipal  election  and  a  person  must  be  a  resident  of 
a  municipality  in  order  to  vote  in  a  municipal  election. 
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29  June  1959 

Municipal  Corporations;  Exclusion  of  Area  From  Municipal 

Boundaries 

A  subdivision  of  a  municipality  cannot  be  withdrawn  from  the  corporate 
limits  at  the  request  of  property  owners  and  with  consent  of  the  city  coun- 
cil. Creation  and  dissolution  of  municipal  corporations  is  exclusively  a 
legislative  function. 

8  September  1958 

Municipal  Corporations;  Expenditure  op  Surplus  Funds 

A  town  may  expend  surplus  funds  derived  from  operation  of  an  electric 
utility  for  recreational  purposes  without  a  vote  of  the  people.  A  town  may 
not  expend  money  to  construct  a  baseball  field  or  tennis  court  on  property 
owned  by  a  County  Board  of  Education. 

15  September  1958 

Municipal  Corporations;  Extension  of  City  Limits 

It  is  entirely  proper  for  a  municipality  to  annex  just  one  house  and  lot 
under  the  provisions  of  Article  36  of  Chapter  160  of  the  General  Statutes, 
making  certain  that  the  owner  of  the  property  signs  a  petition  requesting 
annexation  as  provided  by  G.  S.  160-452. 

25  August  1958 

Municipal  Corporations;  Extension  of  Corporate  Limits;   Extension 
Beyond  County  Limits 

There  is  no  general  statutory  procedure  whereby  a  municipality  can  ex- 
tend its  corporate  limits  so  as  to  annex  territory  lying  outside  the  county 
in  which  the  municipality  is  located. 

23  July  1959 

Municipal  Corporations;  Fire  Protection;  Rural  Fire  Protection 

Districts 

Property  owners  within  the  corporate  limits  of  any  city  or  town  may  not 
join  in  a  petition  for  the  establishment  of  a  rural  fire  protection  district 
under  G.  S.  69-25.1,  et  seq. 

10  June  1959 

Municipal  Corporations;  Fiscal  Control;  Annual  Audits; 
Requirements 

Where  a  municipal  accountant  is  a  tax  collecting  officer,  the  town  books 
must  be  audited  at  least  once  a  year  by  a  Certified  Public  Accountant  or 
by  a  registered  Public  Accountant,  and  the  contract  for  the  audit  must  be 
approved  by  the  director  of  local  government. 
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22  April  1960 

Municipal  Corporations;  Inspection  of  Heating  Units  and  Systems 

There  is  no  authority  under  the  general  laws  of  the  state  for  a  city  to 
appoint  an  inspector  of  heating  units  and  systems,  exclusively,  and  to  fix 
a  separate  fee  schedule  with  respect  thereto. 

14  December  1959 

Municipal   Corporation;   Investment  of  Funds;    Federal   Savings 
and  Loan  Associations 

G.  S.  160-411.5  authorizes  the  investment  of  certain  municipal  funds, 
in  certain  limited  situations,  in  Federal  Savings  and  Loan  Associations. 

16  March  1960 

Municipal  Corporations;   Libraries;   Acceptance  of  Property  for 
Library  Purposes;   Use  of  Tax  Funds  to   Support   Library 

A  town  may  expend  nontax  funds  without  a  vote  of  the  people  for  the 
support  of  a  library  but  it  may  not  expend  tax  funds  therefor  unless  the 
tax  levy  is  approved  at  an  election. 

25  March  1959 

Municipal  Corporations;  Library  Tax 

Ten  cents  per  one  hundred  dollars  property  valuation  is  the  maximum 
tax  which  a  municipality  is  authorized  under  the  general  law  to  levy  for 
library  purposes  and  such  levy  is  subject  to  the  approval  of  the  voters  at 
an  election  held  for  this  purpose. 

18  December  1959 

Municipal  Corporations;  License  Taxes;  Rental  Cottages  and 

Apartments 

A  municipal  corporation  may  levy  an  annual  tax  on  all  trades,  profes- 
sions and  franchises  carried  on  or  enjoyed  within  the  city,  unless  the 
same  is  prohibited  or  otherwise  provided  for  by  law.  G.  S.  160-56.  Under 
G.  S.  105-61,  a  State  license  tax  is  imposed  on  persons  or  firms  engaged  in 
the  business  of  renting  cottages  and  apartments  to  tourists,  and  a  city  or 
town  may  levy  a  similar  tax  subject  to  the  limitations  contained  in 
Subsection  (b)  of  G.  S.  105-61. 

4  April  1960 
Municipal  Corporations;  Local  Improvements;  Petitions;  Sufficiency 

Where  two  separate  petitions  for  local  improvements  have  been  present- 
ed to  a  municipality's  governing  body,  each  petition  must  be  separately 
considered,  and  they  may  not  be  considered  together  in  determining  whether 
the  petitions  represent  the  requisite  frontage. 
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30  June  1959 
Municipal  Corporations;   Meetings;   Minutes  of  Meetings 

Although  G.  S.  160-269  requires  a  city  governing  body  to  keep  a  full 
and  accurate  journal  of  its  proceedings,  there  is  nothing  in  the  law  that 
would  prohibit  such  a  governing  body  from  dispensing  with  the  reading 
of  the  minutes  of  a  previous  meeting  before  approving  them. 

17  September  1958 

Municipal  Corporations;  Municipal  Finance  Act;  Transfer  of 
Surplus  Between  Funds 

Surplus  revenue  placed  in  the  Debt  Service  Fund  of  a  town  cannot  be 
transferred  to  the  General  Fund  except  by  an  act  of  the  Legislature.  A 
town  is  required  to  prorate  intangible  tax  refunds  to  the  various  funds 
and  activities  of  the  taxing  unit.  There  is  no  procedure  for  padlocking  a 
place  of  business  when  the  operator  fails  to  purchase  a  town  privilege 
license  other  than  the  usual  collection  procedure  under  execution. 

21  September  1959 

Municipal  Corporations;  Municipal  Taxation;  Tax  Levy  for  Benefit 
OF  Chamber  of  Commerce 

A  municipality  may  not  legally  levy  a  tax,  the  proceeds  of  which  are 
to  be  turned  over  to  the  local  Chamber  of  Commerce,  unless  such  levy  is 
authorized  by  an  act  of  the  Legislature  and  approved  at  an  election  by 
the  qualified  voters  of  the  municipality. 

6  June  1960 

Municipal  Corporations;  Necessary  Expenses;  Joint  Contribution 
BY  Citizens  and  Municipality 

A  municipality  may  make  expenditures  out  of  its  general  fund  for 
necessary  expenses,  fire  stations  and  municipal  buildings,  even  though  a 
goodly  portion  of  the  expenditures  are  donated  by  private  citizens. 

11  June  1959 

Municipal  Corporations;  Newly  Annexed  Territory;  Ad  Valorem 

Taxation 

Property  in  territory  newly  annexed  to  a  municipal  corporation  pursuant 
to  the  provisions  of  G.  S.  160-445  et  seq.  prior  to  July  1,  1959,  is  subject 
to  municipal  ad  valorem  taxation  for  the  entire  fiscal  year  beginning 
July  1,  1959. 

14  January  1960 

Municipal  Corporations;  no  Right  to  Exchange  Real  Estate 

There  is  no  general  statutory  authority  for  a  municipality  to  exchange 
real  estate  with  a  private  individual. 
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23  July  1958 

Municipal  Corporations;  Officials;  City  Clerk;  Plan  "D"  Form  of 
Government;  Appointment  of  Clerk 

Under  the  Plan  "D"  Form  of  Municipal  Government,  the  city  manager 
is  authorized  to  appoint  the  city  clerk. 

14  December  1959 

Municipal  Corporations;  Ordinances;  Incorporation  of  Standards 

BY  Reference 

A  municipal  ordinance  controlling  the  installation  of  gas  appliances  and 
gas  piping  or  the  storage  and  handling  of  liquefied  petroleum  gases  vi^ould 
be  invalid  and  have  no  force  and  effect  if  such  ordinance  does  nothing 
more  than  incorporate,  by  reference,  nonstatutory  standards.  The  gov- 
erning body  of  a  municipal  corporation  has  authority  under  G.  S.  143-138  (b) 
to  adopt  the  provisions  of  the  North  Carolina  State  Building  Code  by  a 
resolution  making  the  regulations  of  the  Code  applicable  to  certain  types 
of  buildings  located  within  the  community  which  otherwise  would  be 
exempt  from  the  operation  of  the  State  Building  Code.  Under  G.  S.  119-49, 
a  municipality  desiring  to  adopt  and  enforce  the  State  code  and  rules  and 
regulations  governing  the  storage  and  handling  of  liquefied  petroleum 
gases  may  employ  a  local  inspector  for  the  enforcement  thereof  within 
such  municipality. 


20  November  1959 

Municipal  Corporations;  Ordinances;  Parking  Meters  On  Street  and 

Off  Street 

The  establishment  of  a  twelve-minute  zone  with  the  parking  meter  being 
activated  with  a  one  cent  coin  or  a  one-hour  zone  with  the  parking  meter 
being  activated  by  a  nickel  are  the  only  types  of  restricted  parking  by 
parking  meters  that  would  meet  the  requirements  as  laid  down  by  the  case 
of  STATE  V  SCOGGIN,  236  NC  1.  BRITT  v  WILMINGTON,  236  NC  446, 
which  holds  that  off-street  parking  meters  may  not  be  enforced  by  criminal 
prosecutions. 

26  August  1958 

Municipal  Corporations;  Ordinances  Requiring  Removal  of  Weeds 
AND  Trash  from  Lots 

An  ordinance  would  be  valid  and  enforceable  insofar  as  it  relates  to 
the  removal  of  noxious  weeds.  G.  S.  160-55  provides  that  municipalities 
may  pass  laws  abating  or  preventing  nuisances  of  any  kind  and  for  pre- 
serving the  health  of  the  citizens,  G.  S.  160-200(8)  is  the  specific  statutory 
authority  which  grants  to  the  municipality  power  to  provide  for  the 
destruction  of  noxious  weeds  and  for  the  payment  of  the  expense  thereof 
by  assessment  or  otherwise. 
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18  August  1959 

Municipal  Corporations;   Ordinance  Restricting  Taxicabs  to  Models 

Later  Than  1955 

An  ordinance  forbidding  any  car  older  than  a  1955  model  to  be  operated 
on  its  streets  as  a  taxicab  is  unreasonable  and  arbitrary  and  bears  no 
substantial  relation  to  its  object  which  is  to  protect  the  safety  of  the 
traveling  and  general  public. 


23  July  1959 

Municipal  Corporations;  Ordinances;  Validity  of  Ordinance 
Requiring  Motor  Boat  Operators  to  Get  Permit 

A  proposed  ordinance  which  makes  it  unlawful  for  a  person  to  use  a 
private  lake  lying  within  the  corporate  limits  of  the  city  for  operation  of 
a  motor  boat  without  first  obtaining  a  permit  from  the  owner  is  invalid, 
as  it  does  not  seek  to  abate  a  nuisance  nor  does  it  bear  a  reasonable  re- 
lationship to  the  general  health,  safety  and  welfare  of  the  citizens  of  the 
town.  The  proposed  ordinance  merely  seeks  to  make  unlawful  that  which 
is  already  unlawful  under  our  General  Statutes.  Persons  using  the  lake 
without  the  owner's  permission  v.'ould  be  guilty  of  trespass. 


23  July  1958 

Municipal  Corporations;  Paving  Streets;  Assessments 

A  municipality  may  under  the  provisions  of  G.  S.  160-211  pave  a  street 
without  making  assessments  against  abutting  property  owners. 

16  January  1959 

Municipal    Corporations;    Plan    D    Form    of    Government;    Adoption 
Permissive  Under  General  Law 

There  is  no  statute  making  it  necessary  for  a  municipality  to  secure 
special  legislative  sanction  for  adopting  Plan  D  form  of  municipal  govern- 
ment as  provided  in  Chapter  160  of  the  General  Statutes. 

19  January  1959 

Municipal  Corporations;   Port  or  Wharf  Facilities;   Expenditure  of 
Public  Funds;  Public  Purpose 

In  view  of  the  statutes  and  the  court  decisions  relating  to  streets,  air- 
ports, and  wharfs  and  docks,  the  expenditure  of  nontax  funds  by  the  City  of 
Fayetteville  to  cause  wharf  or  port  expansion  survey  to  be  made  would 
constitute  a  public  purpose  within  the  meaning  of  the  Constitution. 


35]  BIENNIAL   REPORT    OF    THE    ATTORNEY   GENERAL  121 

21  March  1960 

Municipal  Corporations;  Powell  Bill;  Allocation  Based  on 
Population 

Allocation  of  Powell  Bill  funds  for  the  year  1960  should  be  based  upon 
the  latest  "certified  federal  decennial  census"  available  on  October  1,  1960. 

20  October  1958 

Municipal  Corporations;  Powell  Bill;  Expenditure  of  Funds  on 
State  Highway  System  Streets 

It  is  within  the  discretion  of  a  municipality  to  provide  for  the  cost  of 
curb  and  gutter  and  surface  drainage  on  State  Highway  System  streets 
within  a  municipality  and  to  use  Powell  Bill  funds  to  pay  for  improve- 
ments. 

23  October  1959 

Municipal  Corporations;  Prisoners 

Under  the  law  of  this  State  the  maintenance  of  a  county  jail  is  the  re- 
sponsibility of  the  county  and  there  is  no  liability  on  the  part  of  a 
municipality  to  provide  room  and  board  and  other  costs  in  connection  with 
the  upkeep  of  prisoners. 

20  October  1958 

Municipal  Corporations;  Public  Purpose;  Advertisement  of 
Municipal  Facilities 

A  Public  Works  Commission  can  expend  a  reasonable  amount  for  direct 
advertising  of  the  use  of  the  services  which  it  provides.  It  is  doubtful 
whether  or  not  a  municipality  can  expend  money  for  the  purpose  of  ad- 
vertising the  industrial  advantages  of  the  town.  A  municipality  may  not 
expend  non-tax  funds  for  memberships  in  a  Chamber  of  Commerce  or 
other  business  groups. 

7  January  1959 

Municipal  Corporations;  Public  Utilities;   Gas  Pipeline;  Franchises 

AND  Easements 

G.  S.  160-2,  Subsection  6,  as  construed  in  the  case  of  ELIZABETH  CITY 
v.  BANKS,  150  N.  C.  407,  together  with  G.  S.  160-200,  Subsection  16, 
impliedly,  if  not  in  fact  expressly,  grant  adequate  authority  for  a  city  to 
permit  a  pipeline  to  be  laid  on  city  property. 

4  August  1959 

Municipal  Corporation;  Residence  Requirements;  Town  Policemen 

A  policeman  of  a  town  is  required  to  be  a  resident  of  the  town  in  which 
he  serves  as  such  capacity. 
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29  April  1959 

Municipal  Corporations;  Revenue  Bonds;  Certificate  of  Public 
Convenience  and  Necessity;  Authority  to  Furnish  Natural  Gas 

A  municipal  corporation  does  not  have  authority  to  contract  away 
powers  given  to  the  General  Assembly  for  the  construction  and  maintenance 
of  distribution  systems  for  gas,  water  and  electrical  energy  to  be  pro- 
vided for  consumers  both  inside  and  outside  the  corporate  limits.  The 
construction  and  maintenance  of  a  natural  gas  distribution  system  by  a 
municipal  corporation  through  the  use  of  funds,  other  than  those  derived 
from  revenue  bonds,  does  not  require  a  certificate  of  Public  Convenience 
and  Necessity  from  the  North  Carolina  Utilities  Commission. 


26  May  1959 

Municipal  Corporations;   Sewer  and  Water  Facilities;   Streets 

A  municipal  corporation  may  not  withhold  water  and  sewer  privileges 
in  a  subdivision  solely  because  the  streets  are  not  of  a  width  acceptable 
to  the  city. 

30  November  1959 

Municipal  Corporations;  Special  Assessments;  Release  and  Discharge 

No  governing  body  of  a  city  or  town  shall  release,  discharge,  remit  or 
commute  any  portion  of  taxes  for  any  reason  whatever,  including  special 
assessments.  In  the  absence  of  special  legislative  authority,  the  governing 
body  of  a  city  or  town  may  not  provide  that  water  and  sewerage  assess- 
ments shall  not  attach  to  unimproved  property  or  property  having  its 
own  water  and  sewerage  facilities  until  the  property  is  served  by  tapping 
into  the  town's  water  and  sewer  lines. 

27  April  1959 

Municipal  Corporations;   Streets;   Acquisition  of  Streets 

A  town  may  acquire  land  for  streets  and  sidewalks  by  purchase  or  gift 
or  condemnation.  In  some  instances  private  property  owners  dedicate  cer- 
tain strips  of  property  as  public  streets. 

9  November  1959 

Municipal  Corporations;  Streets;  Control  of  Parking 
Within  Municipality;  Parking  Meters 

A  person  violating  an  ordinance  which  establishes  parking  meters  on 
municipal  streets  which  are  a  link  in  the  State  Highway  System  and  on 
which  the  State  Highway  Commission  has  passed  no  ordinance  regulating 
parking,  might  be  found  guilty  under  the  city's  ordinance. 
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6  January  1960 

Municipal  Corporations;   Streets;   Grade  Crossing  With 
Railroad  Tracks 

A  city  may  construct  a  street  crossing  a  railroad  track  at  grade  with  or 
without  the  consent  of  the  railroad  since  the  streets  represent  the  more 
important  public  interest. 

29  April  1960 

Municipal  Corporations;  Streets;  Improvement  Project; 
Abandoned  Water  Lines  Within  Right-of-Way 

Where  there  is  no  record  of  an  easement  owned  by  a  water  company  along 
a  public  street  dedicated  and  accepted  by  a  municipality,  the  municipality, 
under  the  authority  granted  to  it  under  G.  S.  160-222,  may  proceed  with  its 
governmental  functions  of  improving  its  streets  by  removing  water  lines 
placed  there  by  such  water  company. 

23  May  1960 

Municipal  Corporations;  Streets;  Police  Powers 

In  the  absence  of  specific  legislative  authority,  a  municipal  corporation 
may,  under  authority  of  its  general  corporate  powers  granted  in  G.  S.  160- 
200,  adopt  a  valid  ordinance  protecting  trees  growing  in  spaces  between 
the  sidewalks  and  curbs  in  city  streets  to  the  extent  of  preventing  their 
removal,  so  long  as  the  city  acts  in  good  faith  and  does  not  abuse  its  exer- 
cise of  power. 

14  May  1959 

Municipal  Corporations;  Streets;  Subdivisions;  Dedication; 
Withdrawal 

A  release  deed,  executed  and  recorded  by  subdivider  and  all  purchasers 
of  lots  with  reference  to  recorded  plat  of  subdivision  outside  of  municipality 
is  sufficient  to  eliminate  a  street  where  there  has  been  no  acceptance  of  the 
dedication  by  the  general  public  or  governing  authorities. 

19  August  1960 

Municipal  Corporations;  Taxation;  City  License  Tax  on  Peddlers  of 
Ice   Cream;    Out-of-Town   Wholesalers;    Piped   Gas    Company 

A  town  may  not  impose  a  peddler's  license  tax  on  a  person  carrying  ice 
cream  about  the  streets  of  the  town  and  selling  from  a  truck,  as  ice 
cream  is  a  dairy  product,  and  any  person,  firm  or  corporation  engaged 
in  peddling  "products  of  the  dairy"  are  exempt  from  the  State  license  tax 
imposed  on  peddlers  by  G.  S.  105-53,  and  counties,  cities  and  towns  are 
prohibited  by  Subsection  (g)  of  G.  S.  105-53  from  levying  a  similar  license 
tax  on  such  persons,  firms  or  corporations. 
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Where  a  person  operates  a  wholesale  business  from  a  warehouse  outside 
of  a  town  and  engages  in  selling  merchandise  within  the  town,  the  town 
may  levy  a  tax  on  such  trade  or  franchise  if  (1)  such  person  is  actually 
doing  business  within  the  town  and  (2)  if  the  town  enacts  a  valid  ordinance 
imposing  such  tax.  See:  KENNY  CO.  v.  BREVARD,  217  N.  C,  269; 
STATE  V.  BRIDGERS,  211  N.  C,  235;  HILTON  v.  HARRIS,  207  N.  C, 
465. 

Under  G.  S.  105-116,  a  State  franchise  tax  is  imposed  on  every  person, 
firm  or  corporation,  other  than  municipal  corporations,  engaged  in  the 
business  of  furnishing  piped  gas  and  part  of  the  proceeds  from  such  tax 
is  distributed  to  municipalities,  and  "so  long  as  there  is  a  distribution  to 
municipalities  ....  from  the  tax  imposed  (by  G.  S.  105-116)  no  municipality 
shall  impose  or  collect  any  greater  franchise,  privilege  or  license  taxes, 
in  the  aggregate,  (on  such  business)  than  was  imposed  and  collected  on 
or  before  January  1,  1947." 

17  June  1960 

Municipal  Corporations;  Taxation;  Exemptions  Based  on  Failure 
TO  Furnish  Utilities  and  Services 

The  fact  that  a  municipality  does  not  furnish  a  resident  and  property 
owner,  who  lives  and  owns  property  within  the  corporate  limits,  utilities 
and  services  such  as  lights,  water,  etc.,  would  not  excuse  this  property 
owner  from  paying  ad  valorem  and  other  taxes  to  the  city.  See  BANKS  v. 
RALEIGH,  220  N.  C.  35. 

19  August  1960 

Municipal  Corporations;  Taxation;  License  Tax  on  Out-of-Town 

Wholesalers 

Where  a  person  operates  a  wholesale  business  from  a  warehouse  outside 
of  a  town  and  engages  in  selling  merchandise  within  the  town,  the  toAvn 
may  levy  a  tax  on  such  trade  or  franchise  if  (1)  such  person  is  actually 
doing  business  within  the  town  and  (2)  if  the  town  enacts  a  valid  ordinance 
imposing  such  tax.  See:  KENNY  CO.  v.  BREVARD,  217  N.  C,  269; 
STATE  V.  BRIDGERS,  211  N.  C„  235;  HILTON  v.  HARRIS,  207  N.  C, 
465. 

19  August     1959 

Municipal    Corporations;    Taxation;    Personal    Property    Taxes; 

Automobiles 

Where  a  resident  of  a  North  Carolina  township  is  in  the  armed  forces 
and  has  been  absent  from  the  township  and  State  for  twelve  years  solely 
by  reason  of  compliance  with  military  orders  and  has  driven  his  auto- 
mobile back  to  such  township  two  or  three  times  each  year  to  visit  "his 
people"  who  live  in  the  township,  he  is  not  deemed  to  have  lost  his  residence 
in  such  township  and  in  the  State  by  virtue  of  his  military  service  (50  USCA 
574;  Soldiers'  and  Sailors'  Civil  Relief  Act),  and  he  would  be  required  to 
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list  his  automobile  in  such  township  for  ad  valorem  taxes  unless  he  has 
established  his  place  of  residence    (domicile)    elsewhere. 

Automobiles  owned  by  a  corporation  are  generally  required  to  be  listed 
in  the  township  where  the  principal  office  in  this  State  is  located  as  that 
is  the  place  of  "residence"  of  the  corporation,  for  ad  valorem  tax  purposes, 
but  where  members  of  a  family  owning  the  corporation  regularly  store 
automobiles  owned  by  the  corporation  at  their  place  of  residence  in  another 
township,  then  the  exception  in  G.  S.  105-302 (d)  would  apply  and  the 
automobiles  would  be  listed  at  the  place  where  "situated"  rather  than  in 
the  township  in  which  the  corporation  has  its  place  of  residence. 

An  automobile  which  appears  to  be  registered  in  the  name  of  a  wife 
Is  not  subject  to  levy  for  personal  property  taxes  owed  by  her  husband, 
unless  it  is  found  that  (1)  it  is  actually  owned  by  the  husband  or  (2)  it 
"was  transferred  to  the  wife  by  the  husband.   (G.  S.  105-385  (c)  (2)    ) 

19  August  1960 

Municipal  Corporations;  Taxation;  Privilege  License  Tax  Against 
Piped  Gas  Company 

Under  G.  S.  105-116,  a  State  franchise  tax  is  imposed  on  every  person, 
firm  or  corporation,  other  than  municipal  corporations,  engaged  in  the 
"business  of  furnishing  piped  gas  and  part  of  the  proceeds  from  such  tax 
is  distributed  to  municipalities,  and  "so  long  as  there  is  a  distribution  to 
municipalities  .  .  .  from  the  tax  imposed  (by  G.  S.  105-116)  no  municipality 
shall  impose  or  collect  any  greater  franchise,  privilege  or  license  taxes,  in 
the  aggregate,  (on  such  business)  than  was  imposed  and  collected  on  or 
before  January  1,  1947", 

6  May  1960 

Municipal  Corporations;    Use  of   Municipal   Building  by  Justice  op 

THE  Peace 

A  city  is  not  obligated  to  furnish  a  justice  of  the  peace,  a  hearing  room 
or  City  Court  Room  within  its  municipal  building. 

27  January  1959 

Municipal  Corporations;  Utilities;  Department  of  Public  Works 

A  city  has  authority  to  establish  a  Public  Works  Department  under  the 
general  laws  relating  to  municipal  corporations  without  submitting  the 
matter  to  a  vote  of  the  people. 

14  May  1959 

Municipal  Corporations;  Utilities;  Deposits  for  Electric  Service 

A  municipality  operating  an  electric  light  and  water  service  as  one  unit 
may  raise  the  required  deposit  for  installation  of  electric  meters  for  new 
customers  without  changing  the  required  deposit  as  to  old  customers. 
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29  January  1959 

Municipal  Corporations;  Utilities;  Error  in  Electric  Bill 

A  city  which  has  collected  less  than  the  proper  amount  for  electric 
service  because  of  an  inaccuracy  in  a  meter  is  entitled  to  collect  the  entire 
amount  due  subject  to  the  statute  of  limitations,  on  the  theory  that  to 
permit  one  customer  to  pay  less  for  the  same  service  than  that  paid  by 
other  customers  amounts  to  discrimination. 

18  January  1960 

Municipal  Corporations;  Water  Bills;  Failure  to  Pay  Water  Bill 

A  municipality  is  authorized  by  the  provisions  of  Section  160-256  of 
the  General  Statutes  to  discontinue  water  service  to  a  person  who  fails 
to  pay  his  water  bill. 

13  February  1959 

Municipal   Corporations;    Water  and    Sewer   Charges;    Non-payment 

of  Bills 

Inasmuch  as  a  municipality  is  under  no  duty  to  furnish  water  and  sewer 
facilities  to  persons  residing  outside  the  corporate  limits  of  a  town,  the 
town  would  have  authority  to  impose  such  reasonable  conditions  as  it 
chooses  for  providing  such  service.  The  town  would  have  authority  to 
discontinue  furnishing  water  because  of  non-payment  of  sewer  charges. 


OATHS 

29  May  1959 

Oaths;  Official  Oaths;  Who  May  Administer 

A  mayor  does  not  have  the  authority  to  administer  official  oaths  to 
public  officers.  The  oath  may  be  administered  by  those  persons  listed  in 
G.  S.  11-7.1,  1957  Cumulative  Supplement  to  the  General  Statutes. 


PERSONNEL  DEPARTMENT 

10  October  1958 

State  Personnel  Department;   Exemptions;   Criteria;    Source  of 
Funds;  Final  Decisions 

The  source  of  funds  of  the  salary  of  an  employee  is  not  a  factor  or 
criterium  in  determining  whether  a  State  employee  is  exempt  from  the 
State  Personnel  Act  except  in  the   rare   instances  where  conditions  have 
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been  attached  to  the  expenditure  of  certain  gift  funds.  Questions  of  doubt 
as  to  exemptions  are  to  be  resolved  by  the  State  Personnel  Director  with 
the  approval  of  the  State  Personnel  Council,  and  such  decision  is  final. 


PHYSICAL  THERAPISTS 

22  April  1959 

Physical  Therapists;  Grandfather  Clause;  Effect  of  Taking 
Examination 

A  person  who  has  been  registered  as  a  physical  therapist  under  the 
grandfather  clause  contained  in  the  statute  would  not  lose  the  right  to 
practice  if  she  should  take  the  regular  examination  and  fail. 

7  July  1958 

Physical  Therapy;  Registration;  Comity  or  Reciprocity; 
New  Mexico 

Under  the  North  Carolina  and  the  New  Mexico  statutes,  reciprocity  or 
comity  is  practiced  by  the  two  states  in  licensing  physical  therapists. 


PHYSICIANS 

14  July  1958 

Physicians  ;  Practice  of  Medicine  ;  Practice  of  "Naturopathy" 

There  is  no   statute  which   authorizes  the   licensing  of  the  practice   of 
"naturopathy"  in  North  Carolina. 


PRISONS  AND  PRISONERS 

25  February  1960 
Prisons  &  Prisoners;   Pardon  and  Parole;   Second  or  subsequent 

AWARD    OF    money    TO    PAROLEE    UPON    RELEASE,    UNDER    G.    S.    148-60.1 

The  provisions  of  G.  S.  148-60.1  refer  to  each  separate  release  upon 
parole.  Under  the  provisions  of  this  section  an  inmate  would  be  entitled 
to  a  maximum  of  twenty-five  dollars  ($25.00)  upon  any  release  on  parole, 
in  the  discretion  of  the  Board  of  Paroles.   G.   S.   148-60.1   authorizes  the 
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payment  of  an  amount  not  in  excess  of  twenty-five  dollars  ($25.00),  in  the 
discretion  of  the  Board  of  Paroles,  at  any  time  an  inmate  is  released  on 
parole,  notwithstanding  the  fact  that  he  may  have  been  previously  released 
and  awarded  such  money. 

9  January  1959 

Prisons  &  Prisoners;  Prison-Made  Signs — Sale  Thereof  to  Private 

Enterprises 

Prison  industries  cannot  manufacture  and  sell  signs  to  private  enterprises, 
even  though  such  signs  are  to  be  erected  on  Highway  Right  of  Way. 


PROBATE  AND  REGISTRATION 

7  July  1959 

Probate  and  Registration;   Conditional   Sales   Contracts; 
Acknowledgment 

A  conditional  sales  agreement  is  required  to  be  either  acknowledged  by 
the  vendee  or  his  signature  witnessed  by  at  least  one  witness.  The  in- 
strument must  be  probated  and  recorded  if  it  is  to  pass  property  as  against 
creditors  or  purchasers  for  value.  See  G.  S.  47-2;  G.  S.  47-12;  G.  S.  47-20; 
G.  S.  47-20.2  and  G.  S.  47-14, 

A  conditional  sales  agreement  is  discharged  of  record  by  complying  with 
the  provisions  of  G.  S.  43-37. 


PROBATION 

2  October  1959 

Probation;   Out-of-State   Supervision  of  Probationer;    Interstate 

Compact;  Waiver  of  Extradition;  Liability  of  Director  of  Probation 

and/or  Probation  Officer  for  Accidental  Injury  or  Damage  to 

Probationer  while  Returning  Probationer  to  this  State 

(Sending  State) 

Under  the  Interstate  Compact  Act  providing  for  the  Out-of-State  super- 
vision of  probationers  (Article  4A,  Chapter  148  of  the  General  Statutes) 
the  Director  of  Probation  may  have  the  probationer  returned  from  a  re- 
ceiving state  and  for  such  purpose  a  probation  officer  is  a  duly  accredited 
officer  of  the  sending  state  for  retaking  and  returning  the  probationer  to 
this  State,  or  the  sending  State;  in  such  cases  the  Director  of  Probation 
has  the  choice  of  using  the  extradition  procedure  or  the  procedure  under 
the  Interstate  Compact.  If  a  probationer  under  supervision  in  this   State 
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goes  to  another  state  without  permission  and  refuses  to  return  the  Director 
of  Probation  must  use  the  extradition  process  but  if  the  probationer  is 
willing  to  return  voluntarily  and  signs  a  waiver  of  extradition,  he  may  be 
returned  by  a  probation  officer.  The  Director  of  Probation  is  not  liable, 
either  civilly  or  criminally,  for  any  damage  sustained  by  a  probationer  in 
being  transported  back  to  this  State  by  a  probation  officer;  the  remedies 
of  a  probationer  would  be  under  the  Tort  Claim  Act  of  the  State  or  a  suit 
against  the  probation  officer  personally  and  individually  with  the  right  to 
have  an  insurance  carrier  pay  any  judgment  if  the  State-owned  vehicle  is 
insured.  A  probation  officer  would  be  liable  criminally  for  unprovoked 
assaults  upon  a  probationer  or  if  he  killed  the  probationer;  however,  the 
Director  of  Probation  would  not  be  liable  unless  he  conspired  with  the 
probation  officer  or  aided  or  abetted  the  probation  officer  in  such  criminal 
conduct. 

13  June  1960 

Probation;  Revocation  of  Probation;  Effect  of  Probationer 
Unlawfully  Leaving  the  State 

A  capias  or  notice  should  be  issued  within  the  probation  period  in  order 
to  preserve  the  right  of  revocation  when  a  probationer  has  wrongfully  left 
the  State.  There  is  a  probability,  however,  that  the  term  of  probation  is 
extended  as  long  as  the  probationer  is  out  of  the  State  and  that  such 
capias  and  notice  could  be  issued  while  the  probationer  is  out  of  the  State. 


PUBLIC  OFFICERS 

19  November  1959 

Public  Officers;  Clerks  of  Superior  Court;  Annual  Reports 

In  1951,  the  General  Assembly  added  a  proviso  to  G.  S.  2-46  which 
allowed  the  clerk  of  Superior  Court,  in  lieu  of  filing  a  personal  report, 
to  file  as  his  report  a  copy  of  an  audit  by  a  certified  public  accountant. 
However,  there  is  nothing  in  the  proviso  which  would  authorize  noncom- 
pliance with  the  provisions  of  G.  S.  2-47  relating  to  checking  and  publishing 
the  report. 

6  April  1960 

Public  Officers;  Clerks  of  Superior  Court;  Attendance  Upon 
Office;  Leaves  of  Absence 

By  virtue  of  G.  S.  2-24,  as  amended  by  the  1949  Legislature,  the  county 
commissioners  may  provide  for  closing  all  county  offiices  on  Wednesday 
afternoons,  including  the  Clerk  of  Court's  Office. 
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12  August     1959 

Public   Officers;   Clerk  of   Superior  Court;   Auditing  of  Executor's 
Accounts;  Final  Accounting 

Where  an  executor  files  one  account,  it  being  his  first  and  final  account, 
the  proper  fee  to  be  charged  by  the  Clerk  of  the  Superior  Court  is  that 
set  out  in  G.  S.  2-34  for  final  accounts. 

28  March  1960 

Public  Officers;  Clerks  of  Superior  Court;  Commissions;  Fines  and 

Penalties 

Clerks  of  the  Superior  Court  are  entitled  to  add  their  commissions  pro- 
vided by  G.  S.  2-26  to  fines  assessed  in  criminal  actions  as  a  part  of  the 
costs. 

16  April  1959 

Public  Officers;   Clerks  of  Court;  Criminal  Procedure;   "Real" 
Evidence;  Custodian 

When  items  such  as  pistols  or  knives  are  introduced  in  evidence,  they  be- 
come a  part  of  the  record  of  the  case  and  the  clerk  of  the  court  in  which 
such  items  are  introduced  has  custody  of  such  evidence. 

August  17,  and  August  21,  1959 

Public  Officers;  Clerks  of  Superior  Court;  Fees;  Certification  of 

J.  P.  Warrants 

In  the  absence  of  a  local  fee  bill  to  the  contrary,  a  Clerk  of  Superior 
Court  who  certifies  a  warrant  issued  by  a  justice  of  the  peace  for  a  traf- 
fic violation  for  out-of-county  service  is  entitled  to  a  fee  of  25^  for  cer- 
tification and  25^  for  affixing  his  seal  of  office.  However,  the  fee  is  not 
demandable  in  advance;  and,  if  the  warrant  is  not  served,  there  is  no  one 
against  whom  the  costs  can  be  taxed. 

7  March  1960 

Public  Officers;  Clerks  of  the  Superior  Court;  Filling  Vacancy 

When  the  office  of  the  clerk  of  the  superior  court  becomes  vacant  other- 
wise than  by  expiration  of  the  term  and  in  case  of  a  failure  by  the  people 
to  elect,  the  judge  of  the  superior  court  for  the  county  shall  appoint  until 
an  election  can  be  regularly  held.  Article  IV,  Section  29,  Constitution  of 
North  Carolina  and  G.  S.  2-6.1. 
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4  February  1959 

Public  Officers;  Clerks  of  the  Superior  Court;  Jurors'  Book; 
"Card  and  Index"  System  Not  Legal  Substitute 

The  keeping  of  "a  number  of  cards  forming  a  set"  together  with  an  index 
system  would  not  meet  the  requirement  of  G.  S.  9-20  that  a  Clerk  of  the 
Superior  Court  keep  the  names  of  all  jurors  in  a  book  kept  for  that  purpose, 

7  August  1958 

Public  Officers;  Clerk  of  Superior  Court;  Obligation  to  Accept  Funds 
From  Another  Clerk  of  Superior  Court  on  Behalf  of  Resident  Minors 

No  statute  requires  clerk  of  superior  court  to  accept  funds  on  behalf 
of  a  resident  minor  from  another  clerk  of  superior  court  into  whom  funds 
were  originally  paid  on  behalf  of  minor.  G.  S.  1-241  may  make  such 
transfer  of  funds  improper. 

18  January  1960 

Public   Officers;    Clerk   of   Court;    Requirement   that   Instruments 

Accepted  for  Probate  and  Registration  shall  Show  Thereon  the 

Name  of  the  Draftsman;  Exceptions 

Chapter  1279  of  the  Session  Laws  of  1959  is  applicable  to  eight  counties, 
including  Beaufort  County;  the  statute  requires  instruments  accepted  for 
probate  and  registration  to  show  the  name  of  the  draftsman;  the  proviso 
in  the  Statute,  however,  does  not  require  this  information  if  it  is  prepared 
by  a  party  to  the  instrument;  all  such  instruments  may  be  probated  and 
recorded  when  it  is  established  to  the  satisfaction  of  the  Clerk  of  the 
Superior  Court  that  after  due  diligence  the  draftsman  cannot  be  determined 
or  is  deceased. 

1  June  1959 

Public  Officers;  Commissioner  of  Public  Trust;  Contracting  For 

Own  Benefit 

Under  the  exemption  provisions  contained  in  G.  S.  14-234,  it  would  not 
be  unlawful  for  a  county  ABC  board  to  use  as  its  depository  a  bank,  one  of 
whose  directors  is  a  member  of  the  ABC  board  provided  the  ABC  board 
r  authorizes  the  use  of  such  bank  as  a  depository  for  the  board. 

9  July  1959 

Public  Officers;   Commissioners  Public  Trust  Contracting  for  own 
Benefit;  Sale  of  Materials  to  the  City 

The  sale  of  materials  to  the  city  by  a  member  of  the  city  council  even 
though  such  sales  would  accrue  to  the  benefit  of  the  city  would  violate 
the  spirit  and  the  letter  of  G.  S.  14-234  which  prohibits  a  public  official 
from  contracting  for  his  own  benefit. 
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13  March  1959 

Public  Officers;  Constables;  No  Right  to  Appoint  Deputy 

A  township  constable  does  not  have  authority  to  appoint  a  deputy 
constable. 

12  May  1959 

Public  Officers;  Constables;  Sheriff;  Use  of  Jail  by  Constable 

Under  the  general  law  of  the  State,  the  county  sheriff  is  in  charge  of 
the  county  jail  and  the  sheriff  would  have  authority  to  enforce  regulations 
as  to  the  use  of  the  jail  by  other  law  enforcement  officers. 

29  May  1959 

Public  Officers;  Constables;  Vacancies  Filled  by  Board  of  County 

Commissioners 

Vacancies  in  the  office  of  township  constables,  caused  by  resignation, 
removal,  failure  of  the  voters  to  elect,  or  otherwise,  are  filled  by  the  board 
of  county  commissioners  of  the  county  in  which  such  vacancies  occur. 
See  G.  S.  151-6. 

12  March  1959 

Public  Officers;  Coroners;  Authority  to  Request   Physician  to 

Perform  Autopsy 

G.  S.  152-5  gives  the  coroner  the  authority,  where  he  deems  it  necessary 
for  the  better  investigation  of  the  cause  or  manner  of  death,  to  direct 
a  physician  or  surgeon  to  perform  an  autopsy.  In  so  doing,  the  coroner 
can  bind  the  Commissioners  of  the  county  to  pay  for  the  physician  or 
surgeon  services  the  sum  of  $10.00  and  such  additional  sum  as  the  Com- 
missioners of  the  county  may  deem  reasonable. 

20  June  1960 

Public  Officers;   Coroners;   Inquests;  Jurisdiction   in   Coroner  of 
County  of  Death  or  County  of  Act  or  Injury  Leading  to  Death 

In  proper  cases  arising  under  G.  S.  152-7  for  a  coroner's  investigation, 
and  the  county  of  death  differs  from  the  county  of  fatal  injury  or  homicidal 
act,  while  the  conduct  of  the  formal  inquest  is  within  the  exclusive  juris- 
diction of  the  coroner  of  the  county  of  death,  the  coroner  of  the  county 
of  fatal  injury  or  homicidal  act  is  authorized  at  least  to  initiate  preliminary 
investigation  and  may  conduct  same  beyond  his  county  of  office. 

2  January  1959 

Public  Officers;  Coroners;  Mileage  Expense 

Counties  are  not  authorized  to  pay  mileage  expense  of  coroners  absent 
specific  legislative  authority. 
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5  February  1960 

Public  Officers;  Justices  of  the  Peace;  Appointment  of  Deputy  Sheriff 
AS  Justice  of  the  Peace;  Qualification  Fee;  Payment  by  the  County 

Where  a  deputy  sheriff  qualifies  as  a  justice  of  the  peace  for  the  sole 
benefit  of  the  county,  the  $7.50  qualification  fee  is  a  reimbursable  expense 
of  the  deputy  paying  same. 

25  November  1959 

Public   Officers;   Justices  of  the   Peace;    Authority  to   Release 
Prisoner  on  His  Own  Recognizance;  Bail 

In  cases  of  minor  offenses,  a  justice  of  the  peace  may  release  a  prisoner 
upon  his  own  recognizance  without  requiring  sureties  thereto. 

23  December  1959 

Public  Officers;  Justices  of  the  Peace;  Authority  to  Suspend 

Judgment 

A  justice  of  the  peace  has  authority  to  suspend  judgment  in  any 
criminal  case  pending  before  him  should,  in  his  opinion,  the  facts  in  the 
case  justify  such  action. 

30  September  1959 

Public  Officers;  Justices  of  the  Peace;  Criminal  Procedure; 
Subpoenas  in  Criminal  cases 

In  the  absence  of  statutory  authorization,  a  justice  of  the  peace  does 
not  have  authority  to  issue  a  subpoena  in  a  criminal  case  to  run  outside 
his  own  county  and  there  is  no  general  law  authorizing  such  procedure. 

21  July  1959 

Public    Officers;    Justices   of  the    Peace;    Criminal   Process;    Town 
Police  Officers;  Justice  Residing  Out  of  Town;  Peace  Warrants 

Criminal  process  of  a  justice  of  the  peace  runs  throughout  the  county 
in  which  he  resides.  G.  S.  7-120.6  and  G.  S.  7-129.  The  authority  of  a 
municipal  police  to  execute  criminal  process  is  set  out  in  G.  S.  106-21.  Gen- 
erally, a  municipal  police  officer  has  the  same  authority  to  execute  criminal 
process  within  the  town  limits  as  does  a  sheriff.  In  the  absence  of  some 
local  act  a  justice  of  the  peace  may  not  compel  a  municipal  officer  to 
serve  process  outside  the  corporate  limits  of  the  town  which  the  officer 
serves.  For  process  to  be  served  within  the  corporate  limits,  the  officer 
to  whom  it  is  directed  may  be  compelled  to  make  such  service.  A  peace 
warrant,  however,  is  distinguishable  from  the  ordinary  criminal  process 
and  should  be  directed  in  the  first  instance  to  a  sheriff,  coroner,  or  con- 
stable. G.  S.  15-28,  et  seq.  If  the  sheriff,  coroner  or  constable  is  not 
available  to  serve  such  peace  warrant,  a  municipal  police  officer  may  then 
be  compelled  to  do  so, 
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31  December  1958 

Public  Officers;  Justices  of  the  Peace;  Daily  Deposit  Law 

Unless  a  county  has  adopted  Article  14A  of  Chapter  7  of  the  General 
Statutes  as  a  method  for  selecting  justices  of  the  peace,  justices  of  the 
peace  are  not  subject  to  the  daily  deposit  act,  but  are  subject  to  G.  S.  115- 
98  requiring  deposits  of  receipts  within  a  thirty-day  period. 

20  October  1958 

Public  Officers;  Justices  of  the  Peace;  Issuance  of  Warrants; 
Cases  Returnable  Before  County  Court 

In  those  counties  in  which  Chapter  1109  of  the  1957  Session  Laws  is 
applicable,  justices  of  the  peace  must  use  pre-numbered  warrants  and 
warrants-issued  registers  in  all  criminal  cases  whether  or  not  the  justice 
tries  the  case. 

12  May  1960 

Public  Officers;  Justices  of  the  Peace;  Jurisdiction  in  Civil  Matters 

A  justice  of  the  peace,  under  G.  S,  7-121,  has  jurisdiction  in  civil  actions 
founded  on  contracts  wherein  the  sum  demanded,  exclusive  of  interest,  does 
not  exceed  $200. 

2  December  1958 

Public  Officers;  Justices  of  the  Peace;  Jurisdiction;  Fraudulent 
Disposal  op  Mortgaged  Personal  Property 

A  justice  of  the  peace  does  not  have  jurisdiction  in  a  case  of  fraudulent 
disposal  of  mortgaged  personal  property  inasmuch  as  the  punishment  for 
that  offense,  as  set  out  in  G.  S.  14-114,  is  a  fine  or  imprisonment,  or  both, 
in  the  discretion  of  the  court, 

2  July  1959 

Public  Officers;   Justices  of  the  Peace;    Marriages;   Witnesses 

G.  S.  51-16  sets  out  the  form  of  the  marriage  license  which  provides 
space  for  a  blank  for  the  signature  of  a  witness  and  the  license  directs  the 
person  performing  the  marriage  ceremony  to  return  the  license  to  the 
register  of  deeds  "with  the  blanks  therein  filled  according  to  the  facts." 

16  March  1959 

Public  Officers;  Justices  of  the  Peace;  Notaries  Public;  Appointments 

The  Governor  of  North  Carolina  has  authority  to  appoint  notaries 
public  and  resident  judges  of  the  Superior  Court  have  authority  to  appoint 
justices  of  the  peace, 
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9  February  1959 

Public  Officers;  Justices  of  the  Peace;  Public  Records;  JP 
Proceedings  Not  Secret  or  Confidental 

There  is  no  provision  of  law  which  would  prohibit  publication  of  in- 
formation as  to  cases  heard  in  the  court  of  a  justice  of  the  peace. 

25  November  1959 

Public  Officers;  Justice  of  the  Peace;  Qualification  Fees 

The  $7.50  qualification  fee  required  by  G.  S.  7-115  for  justices  of  the 
peace  should  be  collected  and  remitted  to  the  State  on  appointments  of 
police  offiicers  and  deputy  sheriffs  as  justices  of  the  peace  for  limited 
purposes  as  authorized  under  G.  S.  7-114.1  in  the  same  manner  as  for 
other  justices  of  the  peace  appointed  by  the  Resident  Judge. 

20  November  1959 

Public  Officers;  Justices  of  the  Peace;  Residence  Requirements; 

Elections 

Even  though  a  justice  of  the  peace  changes  his  residence  as  to  precincts, 
he  is  still  qualified  to  file  for  office  of  justice  of  the  peace  in  the  next 
primary  so  long  as  his  residence  continues  in  the  same  township. 

14  July  1958 

Public  Officers;  Justices  of  the  Peace;  Right  to  Act  as  Bondsman 

By  a  bill  passed  in  the  Legislature  in  1957,  codified  under  General 
Statutes  15-107.1,  justices  of  the  peace  or  their  spouses  are  prohibited 
from  becoming  bail  for  any  prisoner  or  from  acting  as  agent  for  bonding 
companies. 

17  December  1958 

Public  Officers;  Justices  of  the  Peace;  Sentence  and  Punishment; 
Minimum  Fine;  Right  to  Suspend  Sentence 

Even  though  a  statute  prescribes  a  minimum  punishment,  the  judge  may 
still  suspend  such  minimum  sentence  after  he  imposes  it,  certainly,  in 
cases  where  the  statute  does  not  expressly  prohibit  suspension  of  sentence. 

30  November  1959 

Public  Officers;  Municipal  Corporations;  Officer  Trading  with 

himself 

G.  S.  14-234  would  prohibit  the  Town  of  Liberty  from  purchasing  and  the 
mayor  of  Liberty  from  selling  a  piece  of  equipment  which  the  town  desires 
to  purchase  for  its  water  snd  sewage  needs,  The  mayor  of  Jjiberty  as  the 
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sole  owner  of  the  tractor  and  equipment  company  and  as  one  holding  a 
public  trust  within  the  contemplation  of  G.  S.  14-234  would  be  prohibited 
from  selling  the  piece  of  equipment  to  the  town. 

8  August  1958 

Public  Officers;  Municipal  Police;  Residence  Requirements 

Under  the  Constitution,  Article  VI,  Section  3,  it  is  provided  that  every 
person  offering  to  vote  shall  be,  at  the  time,  a  legally  registered  voter. 
Section  7  of  this  article  provides  that  every  voter,  except  as  disqualified 
by  that  article,  shall  be  eligible  for  office.  Registration  is  essential  to  the 
right  of  a  person  to  vote.  STATE  v.  WALDROP,  104  N.  C.  453.  A  person, 
to  be  a  member  of  the  police  department  of  a  town,  must  be  a  qualified 
voter  in  the  municipality  and  registered  as  such. 

29  January  1960 

Public  Officers;  Notaries  Public;  Company  Employee;  Authority  to 
Notarize  Company  Instruments 

Section  10-4  (d)  of  the  General  Statutes  provides  that,  "A  notary  public 
who  is  a  stockholder,  director,  officer,  or  employee  of  a  corporation  is  not 
disqualified  to  exercise  any  power,  Avhich  he  is  authorized  by  this  section 
to  exercise,  with  respect  to  any  instrument  or  other  matter  to  which  such 
corporation  is  a  party  or  in  which  it  is  interested  unless  he  in  individually 
a  party  thereto." 

17  September  1959 

Public   Officers;    Notaries;    Insurance   Agent    Taking   Acknowledg- 
ments ON  Instruments  in  Which  Company  is  Interested 

A  person,  who  is  employed  by  an  insurance  company  or  who  is  an  in- 
dependent agent  representing  an  insurance  company  and  who  is  also  a 
notary  public,  may  take  acknowledgments  to  instruments  in  which  the 
insurance  company  is  interested  if  such  person  is  not  a  party  to  and  has 
no  personal  interest  in  such  instruments.  G.  S.  10-4. 

15  August  1958 

Public   Officers;    Notaries;    Person   Under   Twenty-One   Cannot 

Serve 

Article  VI,  Section  1,  of  the  Constitution  requires  that  a  person  be 
twenty-one  years  of  age  or  older  to  be  a  voter.  Article  VII,  Section  7,  of 
the  Constitution  has  been  construed  to  require  that  a  person  be  a  voter 
in  order  to  be  eligible  for  a  public  office.  In  STATE  v.  KNIGHT,  169  N.  C. 
333,  the  Supreme  Court  held  that  the  position  of  a  notary  public  in  this 
State  is  a  public  office.  A  person  under  twenty-one  years  of  age  is  not 
eligible  to  be  appointed  a  notary  public  in  this  State, 
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11   September  1958 

Public  Officers;  Register  of  Deeds;  Authority  to  Change  Marriage 
Record  so  as  to  Show  Correct  names  of  Parties 

It  was  the  legislative  intent  in  enacting  G.  S.  51-18.1  to  authorize  the 
register  of  deeds  to  correct  errors  in  the  names  of  parties  to  marriages 
appearing  on  the  marriage  records  no  matter  whether  the  error  was  made 
by  the  officiating  minister  or  justice  of  the  peace  or  by  the  register  of 
deeds  himself  when  the  register  of  deeds  has  been  furnished  the  proper 
affidavits  as  required  by  that  section. 

16  July  1958 

Public  Officers;  Register  of  Deeds;  Minor  May  Not  Qualify  as 
Assistant  or  Deputy  Register  of  Deeds 

The  position  of  assistant  or  deputy  register  of  deeds  is  a  public  officer  as 
set  out  in  G.  S.  161-6  and  a  public  officer  must  be  a  qualified  voter  ac- 
cording to  Article  VI,  Section  7,  of  the  State  Constitution;  therefore,  a 
minor  does  not  meet  the  qualifications  for  holding  either  of  these  two 
offices. 

22  July  1959 

Public  Officers;  Register  of  Deeds;  Notarial  Acknowledgements  with 

Respect  to  Birth  Certificates;  Authority  of  Deputy  or 

Assistant 

A  deputy  regfister  of  deeds  or  an  assistant  register  of  deeds  would  have 
the  same  power  as  the  register  of  deeds  to  perform  notarial  acts  pursuant 
to  G.  S.  130-57  in  connection  with  birth  certificates  and  should  sign  his 
name  and  the  name  of  the  register  in  substantially  the  following  form: 
John  Doe — Register  of  Deeds 
Richard  Roe — Assistant   (or  Deputy) 

10  May  1960 

Public  Officers;  Sheriffs;  Deputies;  Bond  Requirement 

Deputy  sheriffs  are  appointed  by  the  sheriff  himself  and  he  is  responsible 
for  their  official  acts  in  the  same  manner  as  for  his  own  official  acts.  There 
is  no  requirement  in  the  law  generally  that  a  deputy  appointed  by  the 
sheriff  is  required  to  give  a  bond  for  the  performance  of  his  duties. 

21  July  1958 

Public  Officers;  Sheriffs;  Deputy  Sheriff;  Motor  Vehicles  Laws; 
Illegal  Parking;  Following  Fire  Truck 

Sections  20-162  and  20-157,  relating  to  illegal  parking  near  fire  hydrants 
and  relating  to  following  fire  trucks  too  closely  are  state-wide  laws  and 
are  applicable  within  the  territorial  limits  of  sanitary  districts  as  well 
as  elsewhere. 
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3  March  1959 

Public  Officers;  Sheriffs;  Fees;  Execution  Sales;  No  Statutory 
Allowance  for  Auctioneer 

There  is  no  statutory  provision  allowing  a  separate  fee  or  charge  by  the 
sheriff  for  the  service  of  an  auctioneer  employed  to  sell  real  estate  at  an 
execution  sale.  If  such  services  are  used,  the  sheriff  would  have  to  bear  the 
expense. 


PUBLIC  RECORDS 


14  April  1959 


Public  Records;  Examination;  Records  Relating  to  Confiscation 
AND  Disposition  of  Tax-Paid  Liquor 

The  law  requires  no  public  records  within  the  meaning  of  G.  S.  132-1  to 
be  kept  concerning  the  confiscation  and  disposition  of  tax-paid  liquor. 
Although  G.  S.  15-11  requires  sheriffs,  police  departments  and  constables 
to  keep  records  concerning  confiscation  and  disposition  of  goods  coming 
into  their  possession,  that  section  is  limited  by  G.  S.  15-17  and  does  not 
apply  where  the  method,  manner  and  extent  of  seizure  and  disposition  of 
property  is  otherwise  provided  for  by  law.  G.  S.  18-13  provides  in  detail  the 
procedure  to  be  followed  in  the  seizure  and  disposition  of  nontax-paid 
liquor  but  does  not  require  any  record  to  be  kept  concerning  the  same. 
Accordingly,  when  G.  S.  15-11,  G.  S.  15-17  and  G.  S.  18-13  are  read  to- 
gether, it  becomes  apparent  that  the  law  requires  no  public  records  be 
kept  concerning  confiscation  and  disposition  of  such  nontax-paid  liquor. 


3  June  1960 

Public  Records;  Police  Blotter;   State  Bureau  of  Investigation 

Records 

Completed  police  records  (police  blotter)  are  public  records  and  subject 
to  inspection  at  reasonable  times  under  Chapter  132  of  the  General 
Statutes,  but  investigation  files  of  individual  officers  assigned  to  a  current 
case  are  not  public  records  and  not  subject  to  inspection.  Records  and 
evidence  collected  by  the  State  Bureau  of  Investigation  are  not  public 
records  and  may  be  inspected  only  under  a  court  order  or  by  solicitors 
in  accordance  with  G.  S.  114-15. 
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PUBLIC  UTILITIES 

9  July  1959 

Public  Utilities;  Bus  Act;  Authority  of  Municipality  to  Regulate 
Schedules  and  Routes 

The  routes  of  busses  operating  solely  within  a  town  and  the  commercial 
zone  adjacent  thereto  may  be  designated  by  a  municipal  corporation. 
Municipal  authorities  may  designate  route  inside  the  town  for  busses 
operating  from  outside  the  commercial  zone,  subject  to  Utilities  Commission 
approval. 

16  December  1958 

Public  Utilities;  Bus  Act;  Exemptions;  Taxicabs 

A  municipal  ordinance  may  provide  for  taxicabs  with  a  seating  capacity 
of  eight  passengers;  however,  the  operation  of  a  station  wagon  carrying 
more  than  six  passengers  over  a  regular  route  and  between  fixed  termini 
would  fall  within  the  regulatory  scope  of  the  Utilities  Commission  unless 
the  transportation  was  wholly  within  the  city  or  its  commercial  zone. 

23  June  1959 

Public  Utilities;   High   School  Activity  Busses;   Jurisdiction  of 

Utilities  Commission 

An  agreement  between  schools  located  in  separate  administrative  units, 
whereby  each  school  agrees  to  let  the  other  use  its  school  activity  bus 
when  convenient,  is  not  subject  to  regulation  by  the  Utilities  Commission. 

10  March  1959 

Public  Utilities;  Natural  Gas;  Right  of  Eminent  Domain 

A  natural  gas  company  operating  in  this  State  may  exercise  the  right 
of  eminent  domain  in  order  to  secure  land  for  its  pipelines  in  this  State. 

2  December  195B 

Public  Utilities;  Sewerage  Systems;  Jurisdiction  of  Utilities 

Commission 

The  developer  of  a  real  estate  subdivision  who  provides  sewerage  dis- 
posal service  to  the  homes  within  the  subdivision  is  subject  to  the  juris- 
diction of  the  Utilities  Commission  as  to  the  rates  charged  and  the  service 
given  to  the  homes  in  the  development.  G.  S.  62-30  (5). 
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25  June  1959 

Public   Utilities;    Sight-seeing   Boats;    Jurisdiction    of   Utilities 

Commission 

The  operation  of  a  boat  for  sight-seeing  and  amusement  purposes  on  a 
lake  would  not  be  subject  to  regulation  by  the  Utilities  Commission  even 
though  passengers  were  charged  for  riding  on  the  boat. 

21  August  1958 

Public  Utilities;  Telephones;  Concessions 

Under  G.  S.  105-120  (6),  a  municipality  cannot  require  a  telephone 
company  to  render  free  service  or  service  at  a  reduced  rate  as  a  condition 
of  doing  business  in  a  town.  Nor  can  the  town  demand  such  service  because 
the  company  is  in  fact  doing  business  in  the  town;  because  such  exaction 
of  service  would  amount  to  a  tax  prohibited  by  this  Section.  A  telephone 
company  cannot  give  free  service  or  reduced  rate  service  to  a  town  volun- 
tarily unless  it  makes  the  same  service  available  to  all  municipalities 
within  the  territory  served  by  the  company,  and  then  only  if  the  Commission 
approves  a  schedule  of  rates  including  this  service. 

9  October  1958 

Public  Utilities;  Telephones;  Concessions;  Franchises 

To  the  extent  that  the  Order  of  the  North  Carolina  Utilities  Commis- 
sion is  in  conflict  with  a  franchise  agreement  between  a  utility  and  a 
town,  the  Order  of  the  Commission  takes  precedence. 

26  January  1959 

Public  Utilities;  Truck  Act;  Exemptions;  Private  Carriers 

The  status  of  a  person  as  a  private  carrier  is  determined  not  only  on  the 
basis  of  the  ownership  of  the  vehicles  used  in  transportation  of  property 
but  also  by  the  ownership  of  the  property  which  is  carried.  To  be  exempt 
as  a  private  carrier,  a  person  must  transport  in  his  own  vehicle  property 
of  which  such  person  is  the  owner,  lessee  or  bailee  and  the  transportation 
must  be  incidental  to  some  established  business. 

26  May  1959 

Public  Utilities;  Utilities  Commission;  Appearances;  Representatives 

of  REA 

An  appearance  before  the  Utilities  Commission  by  a  representative  of 
the  REA  for  the  purpose  of  presenting  evidence  and  cross-examining 
witnesses  on  behalf  of  rural  groups  is  prohibited  by  G.  S.  84-4,  notwith- 
standing the  fact  that  G.  S.  117-31  authorizes  the  REA  "to  do  all  other 
acts  and  things  which  may  be  necessary  to  aid  the  rural  communities"  in 
securing  telephone  service. 
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11  March  1959 

Public  Utilities;   Utilities  Commission  Jurisdiction   Over  Public 

Paging  Service 

The  North  Carolina  Utilities  Commission  v^^ould  have  jurisdiction  under 
the  provisions  of  G.  S.  62-30  of  a  paging  service  engaged  in  the  business 
of  transmitting  radio  signals  to  the  public  for  compensation. 

22  April  1959 

Public  Utilities;   Water;  Jurisdiction  Over  Sale  by  Paper  Company 
TO  Sanitary  District 

A  paper  company,  which  sells  w^ater  at  w^holesale  only  to  a  single  sanitary 
district  and  does  not  purport  to  hold  itself  out  as  serving  anyone  else, 
would  not  be  subject  to  regulation  by  the  Commission  as  to  rates  charged 
or  services  rendered. 


PURCHASE  AND  CONTRACT 

21  September  1959 

Purchase  AND  Contract;  Carolina  Charter  Tercentenary  Commission; 
Requirement  that  State  Agencies  Contract  for  Services 

The  Carolina  Charter  Tercentenary  Commission  is  a  State  agency  created 
by  statute  and  as  such  is  required  to  conform  with  applicable  statutes  re- 
quiring the  purchase  of  supplies  and  materials  through  the  Division  of 
Purchase  and   Contract  of  the  Department  of  Administration. 


REAL  PROPERTY 

30  June  1960 
Real   Property;    Assessment    of    Real    Property    Acquired    After 
January  1  and  Prior  to  July  1  from  a  Non-taxable  Owner 

Real  property  acquired  after  January  1  and  prior  to  July  1  from  a 
nontaxable  owner  must  be  listed  by  the  owner  and  is  subject  to  assess- 
ment for  ad  valorem  taxes  for  the  entire  year  in  which  it  is  acquired. 
When  such  property  is  acquired  after  July  1,  it  is  not  subject  to  listing 
and  assessment  for  ad  valorem  taxes  in  the  year  in  which  acquired. 

27  May  1959 

Real  Property;   Easement  of  Electric  Membership  Corporation; 
Effect  of  Failure  to  Record 

The  provisions  of  Public  Laws  of  1941,  Chapter  314,  are  not  repealed  by 
the  amendments  to  G.  S.  47-27  and,  therefore,  an  easement  of  an  electric 
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membership  corporation  in  Carteret  County  would  be  valid  as  against  a 
purchaser  for  value  and  without  notice  even  though  the  agreement  was 
not  recorded. 


RESIDENCE 


4  Septembea:  1958 

Residence;   Requirements  for  the  Payment  of  In-State  Tuition  at 

State  Institutions 

A  dependent  of  a  soldier  stationed  in  this  State  who  is  not  a  qualified 
resident  hereof  but  is  here  by  reason  of  military  orders  would  not  qualify 
and  be  given  the  privilege  of  the  payment  of  in-State  tuition  at  any  State 
institution. 


RETIREMENT 

27  August  1958 

Retirement;  Law  Enforcement  Officers'  Benefit  and  Retire- 
ment Fund;  Eligibility  for  Membership  in  State  Employees' 
Retirement  System 

A  person  who  retires  under  the  Law  Enforcement  Officers'  Benefit 
Fund  system  is  not  eligible,  upon  securing  state  employment,  to  become 
a  member  of  the  Teachers'  and  State  Employees'  Retirement  System.  If 
he  should  become  a  member,  he  would  by  statute  forfeit  his  rights  under 
the  Law  Enforcement  Officers'  Benefit  Fund. 


30  October  1958 

Retirement;    Law    Enforcement    Officers'    Benefit    and    Retirement 
Fund;    Transfer   from   Local   Governmental   Employees'  Retirement 

System  to  Fund 

A  person  who  becomes  a  policeman  should  not  be  barred  of  his  right  to 
become  a  member  of  the  Law  Enforcement  Officers'  Benefit  and  Retirement 
Fund  merely  because  he  has  been  a  municipal  employee  in  another  depart- 
ment before  he  joined  the  police  department.  The  provisions  of  Subsection 
(1)  of  G.  S.  128-24  are  broad  enough  to  permit  the  transfer  of  such  a 
person  from  the  Local  Governmental  Employees'  Retirement  System  to 
the  Law  Enforcement  Officers'  Benefit  and  Retirement  Fund. 
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7  October  1958 

Retirement;   Local   Governmental   Employees'   Retirement 
System;   Eligibility  for  Membership;   County  Jailer 

A  county  jailer  is  eligible  for  membership  in  the  Local  Governmental 
Employees'  Retirement  System. 

27  August  1958 

Retirement;   Local  Governmental  Employees'   Retirement 

System;  Firemen's  Pension  Fund;  Eligibility  for  Membership 

IN  Both  Systems 

Members  of  the  Local  Governmental  Employees'  Retirement  System 
are  also  eligible  for  membership  in  the  firemen's  pension  fund. 

9  February  1959 

Retirement;   Local  Governmental  Employees'   Retirement 
System;  Mental  Health  Clinic;  Personnel 

Mental  health  clinics  are  operated  as  an  integral  part  of  the  program 
of  local  health  departments  and,  for  retirement  system  purposes,  mental 
health  clinic  employees  should  be  treated  in  the  same  manner  as  other 
local  health  department  employees. 

18  March  1959 

Retirement;  Local  Governmental  Employees'  Retirement 

System;   Raleigh  Redevelopment  Commission;   Eligibility 

for  Retirement  System  Coverage 

Employees  of  a  redevelopment  commission  organized  under  the  general 
laws  of  the  State  are  not  eligible  for  membership  in  the  Local  Governmental 
Employees'  Retirement  System. 

8  December  1959 

Retirement;  Local  Governmental  Employees'  Retirement 
System;  Retirement  Allowances;  Income  Tax  Exemption 

Allowances  and  benefits  received  from  the  Local  Governmental  Em- 
ployees' Retirement  System  by  retired  members  are  not  subject  to  the 
State  income  tax. 


29  December  1959 

Retirement;  Local  Governmental  Employees'  Retirement 
System;  Retirement  of  Municipal  Employee;  Re-employment 

When  a  municipal  employee  who  is  a  member  of  the  Local  Governmental 
Employees'  Retirement  System  retires  from  municipal  employment  and  is 
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thereafter  rehired  at  a  salary  not  exceeding  $100  per  month,  the  retired 
employee's  right  to  receive  retirement  benefits  is  not  impaired  by  such 
re-employment. 


27  August  1958 

Retirement;    Teachers'    and    State   Employees'  Retirement   System; 

Law  Enforcement  Officers'  Benefit  Fund;  Eligibility  for  Membership 

IN  State  Employees'  Retirement  System 

A  person  who  retires  under  the  Law  Enforcement  Officers'  Benefit  Fund 
system  is  not  eligible,  upon  securing  state  employement,  to  become  a  mem- 
ber of  the  Teachers'  and  State  Employees'  Retirement  System.  If  he 
should  become  a  member,  he  would  by  statute  forfeit  his  rights  under  the 
Law  Enforcement  Officers'  Benefit  Fund. 


8  December  1959 

Retirement;   Teachers'  and  State  Employees'      Retirement      System; 
Licensing  and  Examining  Boards;  Effective  Date  of  Coverage 

A  licensing  or  examining  board  may  agree  to  retroactive  retirement 
coverage  of  its  employees,  pursuant  to  G.  S.  135-1.1,  to  such  extent  as  it 
deems  wise,  but  once  the  board  has  fixed  a  date  as  to  which  coverage  will 
be  retroactive,  there  is  no  provision  of  law  which  would  authorize  coverage 
of  a  particular  employee  to  be  retroactive  in  time  to  a  point  or  date 
earlier  than  that  fixed  by  the  licensing  or  examining  board. 


15  September  1958 

Retirement;    Teachers'    and    State  Employees'  Retirement   System; 
Member  Benefit  Checks;  Endorsement  by  Attorney-in-Fact 

When  a  retired  member  of  the  Teachers'  and  State  Employees'  Retire- 
ment System  has  appointed  an  attorney-in-fact  to  receive,  endorse  and 
deposit  or  expend  retirement  benefit  checks  of  such  member,  it  is  entirely 
proper  for  the  Teachers'  and  State  Employees'  Retirement  System  to  accept 
such  endorsement. 


24  October  1958 

Retirement;    Teachers'    and    State  Employees'  Retirement   System; 
No  Right  to  Assign  Benefits;  Use  of  Power  of  Attorney 

G.  S.  135-9  prohibits  any  person  from  assigning  any  payments  due  him 
from  the  Teachers'  and  State  Employees'  Retirement  System. 
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24  October  1958 

Retirement;    Teachers'    and    State   Employees'   Retirement    System; 
Pensions;  Service  in  Armed  Forces  in  World  War  I 

G.  S.  135-4  (7)  should  be  construed  with  G.  S.  135-14,  and  a  person  who 
otherwise  qualifies  should  be  given  the  same  credit  for  World  War  I 
military  service  for  pension  purposes  as  is  given  retirement  benefits  purposes. 

19  April  1960 

Retirement;    Teachers'    and    State   Employees'  Retirement    System; 
Schools;   Taxation;   Local   Supplemental  Salaries 

G.  S.  135-8 (b)(3)  requires  local  school  administrative  units  to  remit 
contributions  to  the  Teachers'  and  State  Employees'  Retirement  System 
on  those  portions  of  salaries  paid  from  local  funds.  The  statute  also  provides 
that  the  appropriate  tax  levying  authority  is  directed  to  provide  necessary 
funds  therefor.  When  the  appropriate  tax  levying  authority  is  a  city, 
such  city  is  not  limited  in  this  respect  by  the  $1.50  maximum  tax  rate 
prescribed  in  G.  S.  160-402  because  such  tax  levy  would  be  levied  not 
as  for  a  municipality  as  such  but  rather  by  the  municipality  as  an 
agency  of  the  State,  performing  a  mandatory  duty  under  state  law. 

8  December  1959 

Retirement;    Teachers'    and    State   Employees'   Retirement   System; 
State  Prison  Employees;  Compulsory  Retirement;  Nonmembers 

The  provisions  of  Subsection  (a)  (2)  of  G.  S.  135-5  relating  to  retirement 
of  State  employees  who  are  members  of  the  Teachers'  and  State  Employees' 
Retirement  System  have  no  application  to  State  employees  who  are  not 
members  of  the  Retirement  System. 


SANITARY  DISTRICTS 

5  February  1960 

Sanitary  Districts;   Acquisition  op  Property;    Eminent  Domain;    No 
Right  of  Preliminary   Survey  Without   Owner's   Permission 

When  a  property  owner  refuses  permission  to  sanitary  district  officials 
to  go  on  his  property  to  make  a  preliminary  survey  for  sanitary  district 
purposes,  there  is  no  statutory  procedure  for  compelling  permission  or 
granting  authority  to  make  such  survey. 

30  June  1959 

Sanitary  Districts  ;  Extension  of  Boundary  Lines  ;  Effect  of  New  Law 

S.  B,  432  (C.  1189  of  the  Session  Laws  of  1959)  provides  the  exclusive 
means  for  extending  the  boundaries  of  a  sanitary  district. 
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23  June  1960 

Sanitary  Districts;  Extension  of  Boundary;  No  Authority  to  Extend 

BY  Contract 

The  boundaries  of  a  sanitary  district  cannot  be  extended  by  contracts 
between  the  district  and  adjacent  property  owners.  To  extend  the  boundaries 
of  such  a  district,  the  statutory  procedure  must  be  followed. 


13  May  1959 

Sanitary  Districts;  General  Powers;  Legislative  Powers  Subsequent 
to  Creation  of  District 

Insofar  as  exercising  powers  set  forth  in  G.  S.  130-128  by  a  sanitary 
district  is  concerned,  the  time  of  the  creation  of  the  sanitary  district 
would  be  immaterial,  and  a  sanitary  district  would  have  authority  to 
exercise  all  such  powers  regardless  of  whether  some  of  the  powers  were 
granted  by  the  legislature  after  the  creation  of  the  district. 


17  November  1959 

Sanitary  Districts;   Service   Charges 

When  a  sanitary  district  furnishes  services  to  persons  residing  in  the 
district  it  is  mandatory  that  a  service  charge  be  imposed  which  "shall  be 
sufficient  to  provide  funds  for  the  proper  maintenance,  adequate  deprecia- 
tion, and  operation  of  the  work  of  the  district,  and  provided  said  service 
charges  and  rates  would  not  thereby  be  made  unreasonable,  to  include 
in  said  service  charges  and  rates  an  amount  sufficient  to  pay  the  principal 
and  interest  maturing  on  the  outstanding  bonds  of  the  district  and  thereby 
make  the  project  self -liquidating." 


17  March  1960 

Sanitary  Districts;  State  Highway  Commission  Rights-of-way;  Cost 
of  Removal  of  Utilities 

The  obligation  for  the  removal  of  utility  facilities  of  a  sanitary  district 
from  highway  rights  of  way  is  that  of  the  sanitary  district  and  the  State 
Highway  Commission  is  not  authorized  to  expend  highway  funds  for  this 
purpose. 
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SCHOOLS 

5  February  1960 

Schools;  Administrative  Unit  Boards  of  Education;   Quorums; 
Right  of  Chairman  to  Vote 

In  absence  of  legislative  requirements  a  majority  of  the  board  of  education 
constitutes  a  quorum  and  a  majority  of  the  quorum  may  "do  the  work  of 
the  whole".  BOARD  v  DIXON,  235  NC  359. 

11  April  1960 

Schools;  Authority  to  Purchase  Activity  Bus 

School  activity  bus  is  specifically  included  as  an  object  of  expenditure 
under  G.  S.  115-78  (B). 

9  June  1960 

Schools;  Construction  of  Garage;  Counties;  Meaning  of  "Continuing 

Contracts" 

An  installment  contract  is  not  permitted  under  the  provisions  of  G.  S. 
153-2.1  which  authorizes  counties  to  enter  into  continuing  contracts. 

2  February  1960 

Schools;  County  Board  of  Education  Entering  into  Indemnifying 

Agreement 

The  county  board  of  education,  without  specific  legislative  authority,  is 
not  authorized  to  enter  into  an  idenmnifying  agreement  to  cover  tort 
liability  of  a  company  rendering  voluntary  service  to  the  board. 

11  May  1960 

Schools;  Driver  Training;  Eligibility  of  Students 

Person,  otherwise  qualified,  may  not  be  denied  the  right  to  take  driver 
training  education  merely  because  he  was  not  enrolled  in  a  public  school 
in  North  Carolina  during  the  preceding  regular  school  year. 

2  June  1960 

Schools;    Educational   Advantages   for   Children   of   War   Veterans 

The  word  "continuously"  as  used  in  Subsection  (b)  (2)  of  G.  S.  116-49, 
relating  to  educational  advantages  of  children  of  veterans  of  wars,  does 
not  mean  that  there  must  be  a  continuous  residence  in  a  given  place.  If  the 
absence  is  temporary  and  there  is  an  intention  to  return,  such  temporary 
absence  does  not  break  the  continuous  residence  within  the  meaning  of 
the  statute. 
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16  June  1960 

Schools;  Eminent  Domain 

A  County  Board  of  Education  cannot,  under  its  powers  of  condemnation 
granted  in  G.  S.  115-125,  condemn  land  for  school  purposes  which  is  being 
used  for  another  public  purpose,  without  having  expressed  or  necessarily- 
implied  statutory  authority. 

24  February  1960 

Schools;  Fines  and  Forfeitures;   Parking  Meter  Receipts 

A  civil  penalty  recovered  for  violation  of  a  municipal  ordinance  does 
not  go  to  the  school  fund  since  it  is  a  civil  penalty  and  not  a  fine  or 
forfeiture. 

2  February  1960 

Schools;  Night  Watchman;  Power  of  Arrest 

There  is  no  provision  of  the  general  law  of  the  State  which  confers  upon 
a  school  watchman  the  authority  to  make  arrests  for  criminal  violations 
on  school  property. 

3  November  1958 

Schools;  Right  of  Resident  to  Attend  Schools  of  North  Carolina; 
Residence;    Pupil  Whose   Parents   are  in   Other  States 

The  eligibility  of  children,  or  pupils,  to  attend  the  public  schools  of  this 
State  is  governed  by  G.  S.  115-163,  G.  S.  115-166  and  G.  S.  115-176;  in  most 
cases  pupils  whose  parents  reside  in  other  states  for  seasonal  employement, 
while  the  children  reside  with  grandparents  or  other  close  relatives,  would 
be  entitled  to  attend  the  public  schools,  assuming  their  parents  intend  to 
return  to  this  State  and  consider  it  their  home;  as  to  parents  who  are 
residents  of  North  Carolina  but  who  reside  outside  of  this  State  because 
the  father  is  serving  in  the  armed  forces,  their  children  would  be  entitled 
to  attend  the  public  schools  of  this  State;  where  parents  have  moved  out- 
side of  North  Carolina  before  their  children  graduate  and  have  made  some 
other  state  their  home,  such  children  are  no  longer  eligible  to  attend  the 
public  schools  of  this  State;  as  to  pupils  who  are  attending  the  schools  of 
this  State  until  such  time  as  the  parents  move  into  the  State,  such  pupils 
are  not  eligible  to  attend  the  public  schools  of  this  State  since  it  is  only  when 
the  parents  move  into  the  State  for  the  purpose  of  making  their  legal 
residence  that  the  children  are  entitled  to  attend;  where  parents  live 
permanently  in  other  states  while  the  children  are  living  with  grandparents 
or  relatives  in  this  State  because  of  family  economic  conditions,  such 
pupils  are  not  entitled  to  attend  the  schools  of  this  State;  where  parents 
live  in  other  states  and  do  not  intend  to  move  into  this  State  but  their 
children  are  in  this  State  living  with  close  relatives  because  the  schools  in 
the  communities  where  their  parents  reside  are  not  operating,  such  pupils 
are  not  entitled  to  attend  the  public  schools  of  this  State. 
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5  December  1958 

Schools;   Sale  of  Abandoned  School  Property 

It  was  not  the  legislative  intent  in  enacting  G.  S.  115-126(1)  to  allow 
a  private  sale  of  real  property  by  county  or  city  Boards  of  Education 
under  any  circumstances. 

24  March  1960 

Schools;  Selection  of  School  Site 

Selection  of  a  school  site  is  within  the  sole  discretion  of  the  board  of 
education  of  the  administrative  unit  involved.  ADMINISTRATIVE  UNIT 
V  COMMISSIONERS  OF   COLUMBUS,  251   NC  826. 

30  December  1958 

Schools;  Social  Security;  Status  of  Cafeteria  Employees 

G.  S.  115-51  authorizes  only  boards  of  education  to  operate  school  cafe- 
terias. Such  boards  may  secure  social  security  coverage  for  school  cafeteria 
employees. 

5  January  1959 

Schools;  Special  Tax  Election  in  Administrative  Unit 

In  special  school  tax  elections  a  new  registration  of  the  qualified  voters 
of  the  territory  should  be  ordered,  unless  the  territory  embraces  an  entire 
county  or  other  organized  political  subdivision  with  current  registration 
books.  In  all  cases  a  new  registration  may  be  ordered  in  the  discretion  of 
the  Board  of  County  Commissioners. 

19  April  1960 

Schools;  Teachers'  and  State  Employees'  Retirement  System; 
Taxation;  Local  Supplemental  Salaries 

G.  S.  135-8  (b)(3)  requires  local  school  administrative  units  to  remit 
contributions  to  the  Teachers'  and  State  Employees'  Retirement  System 
on  those  portions  of  salaries  paid  from  local  funds.  The  statute  also  provides 
that  the  appropriate  tax  levying  authority  is  directed  to  provide  necessary 
funds  therefor.  When  the  appropriate  tax  levying  authority  is  a  city,  such 
city  is  not  limited  in  this  respect  by  the  $1.50  maximum  tax  rate  pre- 
scribed in  G.  S.  160-402  because  such  tax  levy  would  be  levied  not  as  for 
a  municipality  as  such  but  rather  by  the  municipality  as  an  agency  of  the 
State,  performing  a  mandatory  duty  under  state  law. 
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19  January  1960 

Schools;  When  plans  and  specifications  required  to  be  designed  by 
architect  and  when  by  engineer 

Under  authority  of  G.  S.  133-1.1  it  is  thought  that  an  architect  may  pre- 
pare minor  mechanical  plans  and  specifications  and  that  an  engineer  may 
prepare  minor  non-mechanical  plans  and  specifications  when  each  is  parti- 
cularly qualified  by  training  and  experience  for  the  type  of  work  involved. 


SOCIAL  SECURITY 


16  June  1959 


Social  Security;  Coverage;  County  Agricultural  Extension  Agents; 
Home  Economics  Agents;  Clerical  Employees 

For  social  security  purposes  clerical  employees  in  local  offices  of  county 
agricultural  extension  agents  and  home  economics  agents  fall  into  three 
groups : 

State  employees  who  are  paid  exclusively  by  the  State; 

County  employees  who  are  paid  exclusively  by  the  county; 

Joint  State-county  employees  who  are  paid  jointly  by  the  State  and  the 

county. 

21  October  1958 

Social  Security;  Morrison  Training  School  Physician;   Independent 

Contractor 

For  social  security  purposes,  the  physician  who  serves  the  Morrison 
Training  School  is  an  independent  contractor  and  not  an  employee  of  the 
school. 


30  December  1958 

Social  Security;  Schools;  Status  of  Cafeteria  Employees 

G.  S.  115-51  authorizes  only  boards  of  education  to  operate  school  cafe- 
terias. Such  boards  may  secure  social  security  coverage  for  school  cafeteria 
employees. 

19  March  1959 

Social  Security;  Status  of  Volunteer  Firemen 

Municipal  volunteer  firemen,  as  opposed  to  regular  salaried  firemen,  who 
are  paid  only  nominal  fees  for  answering  fire  calls  are  not  municipal  em- 
ployees within  the  meaning  of  the  Social  Security  Act, 
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11  March  1959 

Social  Security;  Town  Employees;   N.   C.  Public  Employees'  Social 
Security  Agency;  Necessity  for  Town  to  Operate  Through  State 

Agency 

Social  security  coverage  of  town  employees  must  be  handled  through  the 
North  Carolina  Public  Employees'  Social  Security  Agency,  because  the 
federal  social  security  law  requires  that  social  security  coverage  of  govern- 
mental employees  must  be  handled  through  a  single  state  agency.  The  state 
law  has  provided  that  the  Secretary  of  the  Teachers'  and  State  Employees' 
Retirement  System  shall  perform  the  duties  of  this  "agency"  for  this  State. 


SPECIAL  ASSESSMENTS 


14  May  1959 


Special  Assessments;   Estates;   Unpaid  Installments;   Division   and 
Sale  of  Lots  Previously  Assessed 

Unpaid  special  assessments  are  not  charges  against  the  personal  assets 
of  a  decendent,  nor  are  they  debts  of  the  deceased  payable  by  his  personal 
representative. 


29  May  1959 

Special  Assessments;   Street  Improvement;   Erroneous  Estimate 

Estoppel 

A  town  is  not  estopped  from  making  a  correct  assessment  for  street  im- 
provements because  of  an  erroneous  estimate  made  before  the  work  was 
completed. 


STATE  BOARDS  AND  COMMISSIONS 

23  January  1959 

State  Boards  and   Commissions;   Board  of  Chiropractic   Examiners; 
Meaning  of  Word  "Clinic" 

The  word  "clinic",  as  used  in  medical  or  dental  practice,  has  no  special- 
ized legal  meaning  in  this  state  and  is  jaccord?d  its  usual  dictionary 
jnesning. 
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29  July  1959 

State  Boards  and  Commissions;  Burial  Associations;  Perpetual  Care 

cemeteries;  animals 

The  State  has  no  supervision  or  control  over  perpetual  care  cemeteries 
for  pets. 


27  February  1959 

State   Boards  and  Commissions;    Certified  Public   Accountants; 
Educational  Qualifications  of  Applicants 

The  educational  requirements  for  applicants  to  the  certified  public  ac- 
countant examination  set  out  in  G.  S.  93-12  do  not  require  that  the  applicant 
complete  two  years  of  college  before  he  begins  the  prescribed  accounting 
course.  The  requirements  of  the  statute  as  written  are  satisfied  by  two 
years  of  college  during  which  time  the  applicant  completes  the  prescribed 
course  in  accounting. 


18  September  1958 

State  Boards  and  Commissions;  CPA  Examiners;  Eligibility  to  Take 
Examination;  Requirement  as  to  Two  Years'  College  Education; 

Exceptions 

Since  July  1,  1958  a  person  is  not  qualified  to  take  the  examination  to 
become  a  certified  public  accountant  unless  he  has  had  at  least  two  years' 
college  education. 


30  July  1958 

State  Boards  and  Commissions;  Cosmetic  Arts;  Cosmetic  Art  School; 
Completion  of  1,000  Hours  Work 

It  is  not  mandatory  that  the  State  Board  of  Cosmetic  Art  Examiners 
require  that  an  applicant  for  registration  pass  an  examination  at  a  Cos- 
metic Art  School  where  such  person  has  spent  1,000  hours  in  training.  The 
person  is  required  to  pass  examinations  given  by  the   State  Board. 


3  November  1958 

State  Boards  and  Commissions;  Cosmetic  Art  Examiners;  Licenses; 
Hair  Stylist;  Manicurists 

There  is  no  provision  in  the  law  relating  to  the  practice  of  cosmetic  arts 
which  would  permit  the  licensing  of  a  hair  stylist  as  distinct  from  a  license 
to  practice  cosmetic  arts. 
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18  August  1958 

State  Boards  and  Commissions;  Cosmetic  Arts  Manicurists;  Necessary 
TO  Have  Cosmetic  Arts  License 

The  State  Board  of  Cosmetic  Arts  Examiners  does  not  have  statutory 
authority  to  issue  a  limited  license  which  would  authorize  a  person  to  en- 
gage only  in  manicuring.  A  manicurist  must  obtain  a  regular  cosmetic  arts 
license. 


14  July  1958 

State  Boards  and  Commissions;   Hospitals  Board  of  Control;    Staff 
Physicians;   Subsidation  of  Residency. 

Any  doctor  who  has  received  subsidation  of  his  residency  pursuant  to 
agreement  with  the  North  Carolina  Hospitals  Board  of  Control  must  take 
the  State  Medical  Examination  in  order  to  complete  his  obligations  under 
the  contract  in  good  faith. 


28  March  1960 

State  Boards  and  Commissions;  Legislative  Building  Commission 

The  provisions  of  Article  6  of  Chapter  146  of  the  General  Statutes,  re- 
lating to  the  acquisition  of  land  on  behalf  of  any  State  agency  on  recom- 
mendation of  the  Department  of  Administration  and  approval  of  the  Gov- 
ernor and  Council  of  State,  do  not  apply  to  the  purchase  of  a  site  for  the 
proposed  State  Legislative  Building  by  the  State  Legislative  Building  Com- 
mission. 

13  July  1959 

State  Boards  and  Commissions;  Medical  Care  Commission;  Grants-in- 
aid;  Non-Profit  Hospitals 

There  is  no  statutory  requirement  that  a  private,  non-profit  hospital, 
receiving  a  grant  from  the  Medical  Care  Commission,  must  comply  with 
the  public  competitive  bidding  statutes  in  purchasing  equipment  with  such 
funds. 


19  January  1960 

State  Boards  and  Commissions;  Medical  Care  Commission;  Hospitals 
and  Related  Facilities;  Construction  of  Nursing  Homes 

The  phrase  "hospitals,  public  health  centers  and  related  facilities,"  as 
used  in  G.  S.  131-120  relating  to  purposes  for  which  the  North  Carolina 
Medical  Care  Commission  makes  local  grants,  is  sufficiently  broad  to  include 
a  nursing  home  in  the  sense  of  a  medical  facility  in  which  skilled  nursing 
care  is  provided  as  opposed  to  a  mere  custodial  institution, 
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7  October  1958 

State  Boards  and  Commissions;  Medical  Care  Commission;  Hospital 
Licensing  Act;  Nursing  Homes;  Infirmaries 

Infirmaries  of  welfare  institutions  which  primarily  provide  domiciliary 
or  custodial  care  are  exempt  from  the  hospital  licensing  act. 


21  July  1958 

State  Boards  and  Commissions;  Medical  Care  Commission;  Loan  Funds; 
Regulations  as  to  Repayment 

Section  131-121  of  the  General  Statutes  authorizes  the  Medical  Care 
Commission  to  adopt  regulations  providing  for  the  cancellation  of  certain 
loans  when  the  borrowers  are  physicains,  dentists,  pharmacists  or  nurses 
who  engage  in  rural  practice  in  compliance  with  loan  contracts. 


21  July  1968 

State  Boards  and  Commissions;  Medical  Care  Commission;  Nonprofit 
Hospital;  Grants  of  State  and  Federal  Funds 

In  order  for  a  hospital  corporation  to  be  eligible  for  a  grant  from  the 
North  Carolina  Medical  Care  Commission  such  corporation  must  be  a  non- 
profit corporation  and  its  charter  must  provide  that  no  part  of  the  net 
earnings  shall  inure  to  the  benefit  of  any  private  shareholder  or  individual. 


27  August  1958 

State  Boards  and  Commissions;   Medical  Care  Commission;   Student 
Loan  Program;  Interest  Charges;  Cancellation  of  Loan 

G.  S.  131-121  expressly  authorizes  the  Medical  Care  Commission,  by 
rules  and  regulations,  to  establish  "standards,  systems  and  plans"  whereby 
loans  (and  interest  thereon)  to  physicians,  dentists,  pharmacists  or  nurses 
may  be  cancelled  on  the  basis  of  a  prescribed  period  of  practice  in  a  rural 
area.  The  Commission  would  be  authorized  by  the  same  section  to  charge 
a  different  rate  of  interest  on  a  loan  when  the  borrower  does  not  engage 
in  rural  practice  than  is  charged  when  the  borrower  does  engage  in  rural 
practice,  but  in  no  event  could  the  highest  rate  exceed  the  statutory  four 
percent  in  the  absence  of  legislative  amendment. 


10  October  1958 

State  Boards  and  Commissions;  Personnel  Dept.;  State  Exemptions; 
Criteria;  Source  of  Funds;  Final  Decisions 

The  source  of  funds  of  the  salary  of  an  employee  is  not  a  factor  or  cri- 
terium  in  determining  whether  a  State  employee  is  exempt  from  the  State 
Personnel  Act  except  in  the  rare  instances  where  conditions  have  been 
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attached  to  the  expenditure  of  certain  gift  funds.  Questions  of  doubt  as  to 
exemptions  are  to  be  resolved  by  the  State  Personnel  Director  with  the 
approval  of  the  State  Personnel  Council,  and  such  decision  is  final. 


7  July  1958 

State  Boards  and  Commissions;  Physical  Therapy;  Registration; 
Comity  or  Reciprocity;  New  Mexico 

Under  the  North  Carolina  and  the  New  Mexico  statutes,  reciprocity  or 
comity  is  practiced  by  the  two  states  in  licensing  physical  therapists. 


23  January  1959 

State  Boards  and  Commissions;  Plumbing  and  Heating  Contractors; 
Electrical  Licensing  Board;  Restrictions  on  Licensees 

The  licensing  Boards  relating  to  electrical  contractors  and  relating  to 
plumbing  and  heating  contractors  have  no  authority  to  place  limitations 
on  projects  which  may  be  pei'formed  by  licensees  based  on  the  financial 
condition  of  the  licensee. 


29  July  1958 

State  Boards  and  Commissions;  Plumbing  and  Heating  Contractors; 
Exemptions;  Person  Doing  Own  Work 

A  person  who  does  plumbing  and  heating  work  only  on  his  own  property, 
whether  rental  or  otherwise,  is  not  required  to  be  licensed  under  the  State 
law  relating  to  the  licensing  of  plumbing  and  heating  contractors. 


2  July  1959 

State  Boards  and  Commissions;   Plumbing  and   Heating 
Contractors;  Who  May  Sign  Bids 

G.  S.  87-26  permits  the  issuance  of  a  plumbing  or  heating  contractor's 
license  to  a  corporation  if  an  officer  or  full-time  employee  thereof  personally 
qualifies  for  a  license.  Such  a  proposal  may  be  signed  or  executed  in  what- 
ever way  the  corporation  is  authorized  to  execute  instruments  and  it  is  not 
necessary  that  a  bid  be  signed  by  the  officer  or  employee  who  qualifies  for 
a  plumbing  or  heating  contractor's  license. 


22  December  1958 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board; 
Attorneys;  Exemptions 

Licensed  attorneys  in  this  State  are  exempt  from  the  Real  Estate  Licens- 
ing Act, 
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27  October  1958 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board;  License 
Renewal  Certificate;  Use  of  Original  License  Number 

There  is  no  legal  reason  why  the  North  Carolina  Real  Estate  Licensing 
Board  should  not  continue  to  use  original  license  numbers  when  issuing 
I'enewal  certificates. 


21  July  1959 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board; 
Licenses;  Renewal  of  Licenses 

The  North  Carolina  Real  Estate  Licensing  Act  does  not  compel  the  licens- 
ing Board  to  require  tardy  applicants  for  renewal  licenses  to  pass  written 
examinations.  It  is  doubtful  that  the  court  would  uphold  an  interpretation 
requiring  the  taking  of  a  written  examination  merely  because  a  licensee 
was  tardy  in  seeking  renewal. 


13  May  1959 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board;  Members 
of  Board;  Travel  Expenses 

Members  of  the  North  Carolina  Real  Estate  Licensing  Board  would  be 
authorized  to  expend  board  funds  to  attend  conventions  of  licensing  board 
members,  subject  to  the  maximvim  expenditures  per  fiscal  year  authorized 
in  G.  S.  93A-3. 


21  July  1959 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board;  Members 
OF  Board;  Travel  Expenses 

The  statutory  maximum  of  $2500  which  may  be  expended  for  per  diem 
compensation  and  subsistence  allowances  to  members  of  the  North  Carolina 
Real  Estate  Licensing  Board  does  not  apply  to  travel  expenses  for  bus, 
plane  or  train  tickets,  or  mileage  allowances. 


27  August  1958 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board;  Sale  of 
Florida  Real  Estate  Through  Advertisement 

When  an  out  of  state  person  advertises  out  of  state  land  for  sale  and 
transacts  such  business  by  mail  and  newspaper  advertisements  without 
ever  coming  into  North  Carolina,  such  person  is  not  required  to  be  licensed 
under  the  North  Carolina  Real  Estate  License  Act. 
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12  February  1959 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board;  Use  of 
Board  Funds;  Publication  of  Bulletins;  Real  Estate  Clinics 

The  North  Carolina  Real  Estate  Licensing  Board  is  not  authorized  to 
expend  Board  funds  for  educational  purposes,  such  as  the  publication  of 
bulletins  on  real  estate  practices  and  the  holding'  of  real  estate  clinics. 

13  August  1959 

State  Boards  and  Commissions;  Stream  Sanitation  Committee; 

Pollution  Abatement;   Lowering  Quality  of  Waters  by  Storage  for 

Hydroelectric  Purposes 

The  State  Stream  Sanitation  Committee  has  no  authoi-ity  and  responsi- 
bility for  regulating  or  controlling  the  storage  of  waters  in  reservoirs  for 
hydroelectric  purposes  and  the  resulting  lowering  of  water  quality,  as 
Article  21  of  Chapter  143  of  the  General  Statutes  confines  the  duties  and 
powers  of  the  Committee  to  regulating  and  controlling  of  pollution  of 
streams  by  the  discharge  of  untreated  or  inadequately  treated  sewage  or 
other  wastes  into  receiving  waters. 

13  August  1959 

State  Boards  and  Commissions;  Wildlife  Resources  Commission; 
Boating  Safety  Act  of  1959 

The  1959  statute,  entitled  "An  Act  to  Regulate  the  Operation  of  Water- 
craft  on  the  Waters  of  the  State"  does  not  delegate  authority  to  the  Wild- 
life Resources  Commission  to  adopt  a  regulation  establishing  a  minimum 
age  requirement  for  operators  of  motorboats. 

21  June  1960 

State  Boards  and  Commissions;  Wildlife  Resources  Commissions; 
Fishing  Laws  and  Regulations;   What   Constitutes   a   Private   Pond 

Bodies  of  water  arising  within  and  lying  wholly  upon  the  lands  of  a 
single  ov/ner  or  a  single  group  of  joint  owners  or  tenants  in  common,  and 
from  which  fish  cannot  escape,  and  into  which  fish  of  legal  size  cannot 
enter  from  public  waters  at  any  time  are  private  ponds. 


STATE   HOSPITALS 

19  March  1959 

State  Hospitals;  School  for  the  Deaf  at  Morganton;  Costs 

Persons  admitted  o  the  School  for  the  Deaf  at  Morganton  are  required 
to  pay  costs  of  care,  treatment  and  maintenance  unless  indigent,  under 
provisions  of  G.  S.  143-117,  et  seq. 
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STATE  PROPERTY 

9  September  1959 

State  Property;  Aquatic  Plant  Control;  Authorization  for  Con- 
tracts Between  State  and  Federal  Governments 

G.  S.  146-36  authorizes  the  State  of  North  Carolina  to  contract  with  the 
Federal  government  in  connection  with  the  Aquatic  Plant  Control  Program 
authorized  under  Federal  Public  Law,  when  it  is  found  by  the  Governor 
and  Council  of  State  that  the  program  and  the  entry  of  a  contract  relating 
thereto  is  in  the  best  interest  of  the  State.  The  State  may  contract  to: 
Provide  for  the  indemnification  of  the  government  from  such  claims  as 
might  arise  from  the  program  and  for  which  the  government  might  other- 
wise be  liable;  provide  for  payment  of  a  percentage  of  the  cost  of  the  pro- 
gram as  a  participant;  and  obtain  and  provide  for  the  government  ease- 
ments, rights  of  way,  and  work  permits. 

4  March  1960 

State  Property;  Real  Property;  Estate  by  Base  Determinable  or  Qual- 
ified Fee;  Deed  from  United  States  of  America  for  Bladen  Lakes 

State  Forest 

The  State  of  North  Carolina  cannot  convey  to  a  private  individual  a 
portion  of  land  comprising  a  part  of  Bladen  Lakes  State  Forest  without 
jeopardizing  the  State's  title  to  the  entire  tract  under  the  terms  of  a  deed 
from  the  United  States  of  America,  unless  and  until  the  portion  to  be  con- 
veyed is  released  by  the  latter  from  the  restrictions  of  the  deed. 


STATUTES 

13  May  1960 

Statutes;  Construction;  Amendments  to  Chapter  117  of  the  General 

Statutes 

Provisions  of  Chapter  387  apply  with  equal  force  to  electric  and  telephone 
membership  corporations. 


13  July  1959 

Statutes;  Construction;  Validity  in  Part  and  Invalidity  in  Part 

Although  a  statute  may  be  invalid  or  unconstitutional  in  part,  the  part 
that  is  valid  will  be  sustained  where  it  can  be  separated  from  that  part 
which  is  void. 
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TAXATION 

1  June  1960 

Taxation;   Ad  Valorem;   Airport  as  a  Necessary   Governmental 

Expense 

Establishment  and  maintenance  of  an  airport  is  not  a  necessary  govern- 
mental expense  for  which  debt  may  be  incurred  or  taxes  levied  without  a 
vote  of  the  people. 

12  Februray  1959 

Taxation;    Ad   Valorem;    Assessment;    Municipalities    Lying 
Within  Tvj^o  or  More  Counties 

G.  S.  105-334  provides  for  the  listing  and  assessing  by  town  authorities 
of  property  for  ad  valorem  taxation  in  towns  situated  in  two  or  more 
counties. 

22  June  1960 

Taxation;  Ad  Valorem;  Assessment;  Ratios;  Time  of  Adoption 

There  is  no  authority  for  altering  the  assessment  ratio  which  is  required 
to  be  adopted  by  the  board  of  county  commissioners  prior  to  the  first 
meeting  of  the  board  of  equalization  and  review  after  such  first  meeting 
has  been  held. 

22  March  1960 

Taxation;  Ad  Valorem;  Assessment;  Transmission  Lines  of 
Power  Companies 

Transmission  lines,  poles,  transformers,  meters  and  auxiliary  transmission 
and  distribution  equipment  of  power  companies  should  be  assessed  locally 
for  ad  valorem  taxation. 

15  March  1960 

Taxation;  Ad  Valorem;  Banking  Associations;  Trust 
Companies;  Building  and  Loan  Associations 

The  personal  property  of  both  State  and  National  banks  is  not  subject 
to  local  ad  valorem  taxation,  the  excise  tax  on  banks  levied  by  Article  80 
of  Subchapter  I  of  Chapter  105  of  the  General  Statutes  being  in  lieu  of 
that  and  several  other  forms  of  taxation. 
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14  July  1958 

Taxation;  Ad  Valorem;  Collections;   Commissions;   Prepayments 

A  sheriff  or  tax  collector  upon  a  commission  basis  is  not  entitled  to 
commissions  upon  prepayments  of  ad  valorem  taxes  paid  to  some  other 
officer. 

31  March  1960 

Taxation;  Ad  Valorem;  Collection;  Garnishment; 
Employer;  Liability 

An  employer  who  fails  to  respond  to  an  ad  valorem  tax  garnishment 
notice  becomes  liable  for  the  tax. 

1  June  1959 

Taxation;    Ad    Valorem;    Collection;    Garnishment;    Limitation 

Under  G.  S.  105-242  (b),  the  State  cannot  require  an  employer  to  deduct 
more  than  ten  per  cent  of  any  payroll  period  of  a  taxpayer  under  garnish- 
ment for  taxes  due;  but,  if  the  employee  acquiesces  in  a  larger  deduction, 
the  State  is  not  prohibited  from  receiving  it. 

19  June  1959 

Taxation;  Ad  Valorem;  Collection;  Levy;  Duty  of  Sheriff 
TO  Assist  Tax  Collector 

A  sheriff  has  no  duty  to  assist  tax  collector  in  making  levy  upon 
personal  property  for  delinquent  taxes  unless  authorized  to  do  so  by  board 
of  county  commissioners, 

29  February  1960 

Taxation;  Ad  Valorem;  Collection;  Liens  Against  Personal 

Property 

Personal  property  belonging  to  a  taxpayer  may  be  levied  upon  to  satisfy 
taxes  upon  real  estate. 

28  June  1960 

Taxation;  Ad  Valorem;  Detachable  Stock  Purchase  Warrants 

Detachable  stock  purchase  warrants  (stock  purchase  options  not  a  part 
of  a  stock  or  bond)  are  not  subject  to  State  intangibles  tax,  but  they  are 
items  of  intangible  personal  property  subject  to  ad  valorem  tax. 
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17  April  1959 

Taxation;  Ad  Valorem;   Enforcement 

Since  no  specific  statutory  remedies  for  the  collection  of  municipal  privi- 
lege license  taxes  are  provided,  such  taxes  may  be  recovered  by  civil  action. 
Since  specific  statutory  civil  remedies  for  the  collection  of  ad  valorem 
taxes  are  provided,  recourse  may  not  be  had  to  ordinary  civil  actions,  at 
least  not  until  the  statutory  remedies  have  been  exhausted. 

23  March  1960 

Taxation;  Ad  Valorem;  Exemption;  Agricultural  Fair; 
Private  Recreation  Club 

The  property  of  agricultural  fairs  is  not  exempt  from  ad  valorem  taxa- 
tion. The  property  of  private  recreation  clubs  is  not  exempt  from  ad 
valorem  taxation. 

25  March  1960 

Taxation;  Ad  Valorem;  Exemptions;  Benevolent  and 
Charitable  Association 

Real  and  personal  property  owned  by  McAdenville  Foundation,  Inc.,  a 
iTonprofit,  benevolent  and  charitable  association  organized  for  the  sole 
purpose  of  owning  community  building  used  as  recreation  center  and  avail- 
able for  use  of  all  residents  of  the  Town  of  McAdenville  substantially  free 
of  charge,  and  exclusively  used  for  benevolent  and  charitable  purposes,  is 
exempt  from  ad  valorem  taxation  by  the  provisions  of  G.  S.  105-296(6) 
and  G.  S.  105-297(6). 


12  May  1960 

Taxation;  Ad  Valorem;  Exemptions;  Cafeteria  Owned  and 
Operated  by  a  Theological  Seminary  Exempt 

Cafeteria,  and  land  on  which  it  is  located,  owned  and  operated  by 
Southeastern  Baptist  Theological  Seminary,  Inc.,  (a  nonprofit  educational 
institution)  for  the  primary  purpose  of  serving  meals  to  its  students  and 
their  families  is  exempt  from  ad  valorem  taxation  by  the  provisions  of 
G.  S.  105-296(4)  even  though  there  are  occasional  or  incidental  sales  of 
meals  to  members  of  the  general  public. 


28  January  1959 

Taxation  ;  Ad  Valorem  ;  Exemptions  ;  Church  Property 

Real  property  owned  by  a  church  but  not  used  for  church  purposes  is 
not  exempt  from  ad  valorem  taxation. 
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21  December  1959 

Taxation;  Ad  Valorem;  Exemptions;  Educational, 
Charitable  or  Benevolent  Institutions 

Since  the  personal  property  of  the  Baptist  State  Convention  headquarters 
and  promotion  offices  and  the  personal  property  of  the  Baptist  State 
Convention  book  and  supply  stores  are  neither  "exclusively  used  for 
religious  worship"  nor  "wholly  devoted  to  educational  purposes"  as  re- 
quired by  Section  601  of  the  Machinery  Act  (G.  S.  105-297),  such  personal 
property  is  not  exempt  from  ad  valorem  taxation. 


1  August  1958 

Taxation;    Ad    Valorem;    Exemptions;    Educational    Institution 

Real  estate  owned  by  an  educational  institution  but  devoted  to  commercial 
purposes  is  not  exempt  from  ad  valorem  taxation. 

16  February  1959 

Taxation;  Ad  Valorem;  Exemptions;  Farm  Products 

G.  S.  105-297  (12)  exempts  from  ad  valorem  taxation  farm  products  for 
the  year  following  the  year  in  which  grown. 

15  June  1959 

Taxation;  Ad  Valorem;  Exemptions;   Land  Acquired  by 
College  and  Held  for  Stadium  Purposes 

Land  adjacent  to  college  campus  conveyed  by  deed  of  gift  to  college 
expressly  for  stadium  purposes  and  being  held  for  stadium  purposes 
awaiting  construction  is  exempt  from  ad  valorem  taxation. 

16  March  1960 

Taxation;  Ad  Valorem;  Exemptions;  Land  Adjacent  to 
College  Campus 

Land  adjacent  to  a  college  campus  and  held  for  future  development  is 
entitled  to  exemption  from  ad  valorem  taxation. 

16  September  1959  and  8  September  1959 

Taxation  ,•  Ad  Valorem  ;  Exemptions  ;  Lodge  Building  of 
County  Peace  Officers  Assoclation 

A  lodge  building  owned  by  a  county  peace  officers'  association  is  not 
exempt  from  ad  valorem  taxation. 
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22  April  1960 

Taxation;  Ad  Valorem;  Exemptions;  Municipally-Owned 
Parking  Lot;  Parking  Lot  Leased  from  Church 

A  parking  lot  owned  and  operated  by  a  municipality  is  not  subject  to 
county  ad  valorem  taxation,  but  a  lot  leased  by  a  municipality  from  a 
church  and  used  as  a  parking  lot  is  subject  to  county  ad  valorem  taxation. 

28  August  1959 

Taxation;  Ad  Valorem;  Exemptions;  Personal  Property;  Banks 

The  excise  tax  on  banks  levied  by  Article  8-C,  Schedule  I-C,  of  Sub- 
chapter I  of  Chapter  105  of  the  General  Statutes  is  in  lieu  of  other  species 
of  taxes  including  local  ad  valorem  taxes  upon  personal  property. 

15  March  1960 

Taxation;   Ad  Valorem;   Exemptions;   Personal  Property; 
Educational  Institutions 

Personal  property  belonging  to  educational  institutions  operated  for 
profit  is  exempt  from  ad  valorem  taxes  although  real  estate  belonging 
to  such  institutions  is  taxable. 

11  February  1960 

Taxation;   Ad  Valorem;   Exemptions;   Personal  Property; 
Farm  Products 

Canned  fruits  and  vegetables  owned  by  a  foreign  corporation  and  stored 
in  this  State  are  not  exempt  from  ad  valorem  taxation  although  grown  in 
the  preceding  year. 

16  March  1960 

Taxation;  Ad  Valorem;  Exemptions;  Property  Held  by 
Charitable  Organization 

Vacant  property  of  a  charitable  organization  held  for  sale  is  subject 
to  ad  valorem  taxation. 


12  August  1958 

Taxation;  Ad  Valorem;  Exemptions;  Property  Owned  by 
American  Legion 

The  State  American  Legion  Headquarters  Building  in  Raleigh  which 
is  used  partly  for  American  Legion  headquarters  purposes  and  partly 
as  rental  property  is  not  used  exclusively  for  lodge  purposes  within  the 
meaning  of  G.  S.  105-296  (6),  and,  therefore,  the  entire  property  is 
subject  to  ad  valorem  taxation. 
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11  May  1960 

Taxation;  Ad  Valorem;  Exemptions;  Real  Estate; 
Business  College 

Real  property  owned  by  a  business  college  which  is  operated  for  a 
profit  is  now  subject  to  ad  valorem  taxation  by  virtue  of  a  1959  act  of  the 
General  Assembly. 

6  October  1958 

Taxation;  Ad  Valorem;   Exemptions;  Real  Estate  Owned 
BY  Fraternal  Order 

Unimproved  real  estate  owned  by  a  fraternal  order  is  not  exempt  from 
ad  valorem  taxation. 

8  December  1958 

Taxation;  Ad  Valorem;  Exemptions;  Real  Estate; 
Property  Held  by  Educational  Institutions 

Real  property  owned  by  an  educational  institution  but  not  actually  de- 
voted to  educational  purposes  is  not  exempt  from  ad  valorem  taxation. 

15  January  1960 

Taxation;  Ad  Valorem;  Exemptions;  Real  Property;  Property 
Owned  by  Educational  Institutions 

Prior  to  the  tax  year  1959-60,  property  owned  by  an  educational  in- 
stitution and  wholly  devoted  to  educational  purposes  would  have  been 
exempt  from  ad  valorem  taxation  whether  or  not  the  educational  institution 
was  organized  and  operated  for  profit.  However,  subsection  (4)  of  G.  S. 
105-296  was  rewritten  by  Chapter  521  of  the  Session  Laws  of  1959,  which 
became  effective  May  14,  1959,  whereby,  if  the  educational  institution  is 
organized  or  operated  for  profit,  its  real  property  is  now  subject  to  ad 
valorem  taxation,  effective  for  the  tax  year  1959-60. 

5  May  1959 

Taxation;  Ad  Valorem;  Exemptions;  Real  Property  Held  by 
Municipal  Redevelopment  Commission 

Real  property  held  by  a  municipal  redevelopment  commission  pursuant 
to  G.  S.  160-454  et  seq.  is  exempt  from  ad  valorem  taxes. 

2  November  1959 

Taxation;  Ad  Valorem;  Exemptions;  Real  Property;  Property 
Held  for  School  Purposes 

Real  property  owned  by  a  school  and  used  by  the  school  as  a  workshop 
project,  to  wit  the  construction  of  a  house  or  houses,  is  exempt  from  ad 
valorem  taxation  so  long  as  it  is  being  used  by  the  school  as  a  workshop 
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project,  but  when  the  house  or  houses  are  completed  and  held  or  offered 
for  sale,  they  are  subject  to  ad  valorem  taxation  and  should  be  listed  for 
taxes  as  of  the  first  January  1  following  completion. 

25  May  1960 

Taxation;  Ad  Valorem;  Exemptions;   Real  Property;   Property 
OF  Fraternal  Orders 

A  building-  owned  by  a  fraternal  order  which  occasionally  allows  other 
fraternal  and  civic  organizations  to  use  the  building  for  their  meetings 
for  a  nominal  consideration  which  is  paid  directly  to  an  orphanage  is  exempt 
from  ad  valorem  taxation. 

17  May  1960 

Taxation;  Ad  Valorem;  Exemptions;  Records  of  Tax  Exempt 

Property 

G.  S.  105-312  requires  county  tax  officials  to  keep  records  of  tax  exempt 
real  and  personal  property. 

30  March  1960 

Taxation;  Ad  Valorem;  Exemptions;  Specially  Constructed 
Housing  Unit  Furnished  Disabled  Veteran  by  Veterans  Administration 

A  specially  constructed  dwelling  of  a  disabled  veteran,  toward  the  con- 
struction of  which  the  Federal  Government  directly  contributed,  is  pro 
tanto  exempt  from  ad  valorem  taxes. 

2  July  1958 

Taxation;  Ad  Valorem;  Exemptions;   Stockpiled  Sand  and 

Gravel 

Stockpiled  sand  and  gravel  is  subject  to  ad  valorem  taxation. 

6  October  1959 

Taxation;    Ad    Valorem;    Exemptions;    Wearing    Apparel, 

Household  and  Kitchen  Furniture,  Tools  of  Carpenters  and 

Mechanics,    Farm    Implements    and    Livestock;    Poultry 

(1)  Under  the  personal  property  tax  exemption  provided  for  in  G.  S. 
105-297(8),  the  term  "agricultural  instruments  of  farmers"  includes 
reapers,  threshers,  binders,  tobacco  harvesters,  tractors,  disc  harrows, 
stalk  cutters,  fertilizer  distributors,  planters,  grain  drills,  mowing  machines, 
corn  pickers,  com  shellers,  hay  balers,  manure  spreaders,  plows,  tillers, 
listers,  dusters,  irrigation  equipment,  wagons,  carts  and  power  saws,  where 
such  instruments  are  actually  owned  by  farmers  and  used  in  farming. 
The  term  does  not  incliide  sprays,  lawn  mowers,  and  gas  and  oil  tanks 
used  on  the  farm, 
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(2)  The  term  "livestock"  includes  horses,  mules,  sheep  and  goats,  hogs 
and  pigs,  milk  cattle  and  other  cattle.  It  does  not  include  "poultry",  but 
poultry  which  is  kept  on  hand  or  grown  for  home  consumption  would 
come  within  the  meaning  of  the  word  "provisions"  and  would  be  subject 
to  the  exemption. 

(3)  The  term  "mechanical  .  .  .  instruments  of  .  .  .  mechanics"  would 
include  "tools  of  carpenters  and  mechanics". 

(4)  The  term  "wearing  apparel"  includes  pocket  and  wrist  watches,  and 
the  term  "household  and  kitchen  furniture"  includes  all  utensils,  appliances 
and  furnishings  in  a  home  which  are  for  decoration  or  which  contribute 
to  the  use  or  convenience  of  the  householder,  but  the  term  includes  only 
readily  movable  articles  which  would  generally  be  used  as  household  fur- 
nishings, and  it  would  include  silverware,  chinaware,  cooking  utensils, 
electric  coffee  pots,  waffle  irons,  deep  fryers,  irons,  dish  washers,  dryers 
and  ironers,  floor  waxing  machines,  television  sets,  electric  blankets,  organs, 
sewing  machines,  and  all  electrical  appliances  in  the  household  which  would 
meet  the  qualifications  set  forth  above.  It  would  include  a  "stove  used  for 
heat"  if  readily  movable,  but  it  would  not  include  heating  systems  and  hot 
water  heaters  which  are  affixed  to  and  a  part  of  the  real  estate. 

(5)  A  house  trailer  would  not  come  within  the  personal  property  ex- 
emption provided  by  G.  S.  105-297(8)  and  limited  to  three  hundred  dollars 
($300.00).  Section  601(8)  of  the  Machinery  Act. 

31  March  1960 

Taxation;   Ad  Valorem;   Foreclosure;    Costs;   Attorney's  Fee 

In  ad  valorem  tax  foreclosure  actions,  the  Court  may  allow  the  plaintiff's 
attorney  a  reasonable  fee  to  be  taxed  as  part  of  the  costs. 

1  October  1958 

Taxation;  Ad  Valorem;  Foreclosure;  Sales;  Resales  by  County 

A  county  may  sell  real  estate  acquired  through  tax  forclosure  by  private 
sale. 

22  July  1958 

Taxation;   Ad  Valorem;   Foreclosure;   Service  by  Publication 

In  tax  foreclosure  actions,  it  is  not  necessary  that  the  newspaper  in 
which  summons  is  served  by  publication  qualifies  under  G.  S.  1-597  in 
counties  wherein  only  one  newspaper  is  published,  nor  to  counties  wherein 
no  newspaper  having  the  qualifications  set  out  in  G.  S.  1-597  is  published. 

9  July  1959 

Taxation;  Ad  Valorem;  Foreclosure  op  Tax  Liens;  Statute 
OF  Limitations 

Dare  County's  tax  liens  for  the  year  1942  and  subsequent  years  are  not 
subject  to  any  statute  of  limitations, 
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31  October  1958 

Taxation;  Ad  Valorem;  Lease  of  Air  Force  Property 

Seymour  Johnson  AFB  property  leased  to  a  private  corporation  for  55 
years  constitutes  the  lessee  the  holder  of  a  chattel  real  and  subject  to 
ad  valorem  taxes  on  a  personal  property  interest. 

8  August  1958 

Taxation;  Ad  Valorem;  Levy  on  Property  Acquired  After 
Listing  Date 

A  tax  collector  may  levy  on  property  of  a  taxpayer  even  though  the 
property  was  acquired  after  the  tax  listing  date, 

23  February  1959 

Taxation;  Ad  Valorem;  Lien;  Life  Tenant 

The  taxes  upon  personal  property  of  a  life  tenant  of  realty  is  a  lien 
upon  such  realty. 

23  October  1958 

Taxation;  Ad  Valorem;  Liens;  Personal  Property 

Delinquent  personal  property  taxes  do  not  become  liens  against  after- 
acquired  real  property. 

10  February  1959 

Taxation;  Ad  Valorem;  Lien  of  Personal  Property;  Taxes 
on  Realty;  Discharge 

In  order  for  a  person  other  than  the  owner  to  discharge  the  tax  lien 
upon  realty,  he  must  pay  the  entire  tax  upon  the  realty  sought  to  be 
discharged  plus  a  proportionate  part  of  the  personal  property  taxes  listed 
by  the  owner. 

7  January  1959 

Taxation;  Ad  Valorem;  List  Takers;  Qualifications  of  List  Takers 

Minors  are  not  qualified  to  serve  as  ad  valorem  list  takers  and  assessors. 

28  August  1958 

Taxation;  Ad  Valorem;  Listing;  Penalty  for  Failure  to  List 

The  minimum  penalty  for  failure  to  list  property  for  ad  valorem 
taxation  is  $1.00  for  e^ch  of  the  years  not  lifted, 
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26  May  1960 

Taxation;  Ad  Valorem;  Listing;  Presentation  of  Deed  Before 

Registration 

A  register  of  deeds  of  a  county  which  requires  that  deeds  be  presented 
to  the  Tax  Supervisor  before  registration  should  register  a  deed  which 
has  been  probated  and  ordered  recorded  by  the  Clerk  of  Court  and  which 
has  actually  been  presented  to  the  Tax  Supervisor  for  inspection,  even 
though  the  Tax  Supervisor  fails  to  "approve"  the  deed. 

29  May  1959 

Taxation;  Ad  Valorem;  Maximum  Municipal  Rate 

Under  the  general  law  the  maximum  ad  valorem  tax  levy  for  a  city  or 
town  is  $1.50  per  $100.00  valuation. 

12  May  1960 

Taxation;  Ad  Valorem;  Military  Reservations;  Property 
Leased  to  Private  Parties 

Property  on  military  reservations  leased  from  the  Federal  Government 
by  private  parties  is  subject  to  ad  valorem  taxation  under  the  decision  in 
Bragg  Inv.  Vo.  v.  Cumberland  County  245  N.  C.  492  and  the  United  States 
Supreme  Court  in  Offutt  Housing  Co.  v.  Sarpy  County  76  S.  ct.  814,  351 
U.  S.  253,  100  L.  Ed.  786. 

18  November  1959 

Taxation;  Ad  Valorem;  Municipal;  Necessary  Expenses; 
Street  Lighting 

Street  lighting  is  a  necessary  expense  of  a  municipal  corporation,  and 
a  tax  may  be  levied  by  the  governing  body  of  the  municipal  corporation  for 
that  purpose  without  submitting  the  same  to  a  popular  vote  and  without 
legislative  action.  The  authority  for  levying  same  and  the  limitation 
thereon  are  contained  in  G.  S.  160-402. 

16  July  1958 

Taxation;    Ad   Valorem;    Municipal;    Newly   Annexed   Territory 

The  value  of  a  residence  in  territory  newly  annexed  to  a  municipality 
under  G.  S.  160-445  which  was  destroyed  by  fire  between  January  1st  and 
April,  the  date  of  annexation,  is  subject  to  municipal  ad  valorem  taxation 
for  the  ensuing  fiscal  year  beginning  July  1. 

18  December  1958 

Taxation;    Ad   Valorem;    Municipal;    Newly   Annexed   Territory 

When  a  city  annexes  territory  before  July  1  of  a  calendar  year,  ad 
valorem  taxes  as  to  the  newly  annexed  territory  will  become  due  the  fol- 
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lowing  October;   if  the  territory  is  annexed  after  July  1,  no  ad  valorem 
taxes  will  attach  until  as  of  January  1  of  the  subsequent  calendar  year. 


29  January  1960 

Taxation;  Ad  Valorem;  Municipal;  Newly  Annexed  Territory 

Under  G.  S.  160-445,  property  in  territory  annexed  to  a  municipality 
under  that  and  succeeding  sections  is  subject  to  municipal  taxes  levied 
for  the  fiscal  year  following  the  date  of  annexation.  Therefore,  property 
in  territories  annexed  to  the  corporate  limits  of  a  municipality  pursuant  to 
the  provisions  of  Article  36  of  Chapter  160  in  December,  1959,  and  March, 
1960,  would  be  subject  to  municipal  ad  valorem  taxation  for  the  entire 
fiscal  year  1960-61. 


19  January  1959 

Taxation;   Ad  Valorem;    Municipal;    Newly   Annexed    Territory; 
Exemption  for  a  Specified  Time 

An  act  of  the  Legislature  providing  for  the  annexation  of  new  territory 
to  a  municipality  and  further  providing  that  for  a  specified  period  of  time 
property  in  the  newly-annexed  territory  would  be  exempt  from  ad  valorem 
taxation  would  be  contrary  to  the  uniformity  provision  of  Article  V, 
Section  3  of  the  State  Constitution.  Also,  a  city  may  not  apply  different 
rates  of  ad  valorem  tax  in  different  sections  of  the  city. 


25  August  1958 

Taxation;  Ad  Valorem;  Municipal;  Special 
Recreation  Tax;  Effect  of  Prepayment  or  delinquent  Payment  of  Tax 

When  a  municipal  ten-cent  tax  levy  for  recreation  purposes  has  been 
authorized  by  a  proper  election  and  the  governing  body  has  levied  such  a 
tax,  the  fact  that  taxes  are  prepaid  does  not  divert  such  ten  cent  portion 
from  its  special  purpose.  Likewise,  in  the  absence  of  a  local  act  providing 
otherwise,  the  fact  that  such  tax  is  paid  delinquently  does  not  divert  it 
from  its  special  purpose. 


9  November  1959 

Taxation;  Ad  Valorem;  Personal  Property;  Chicks 

Chicks  owned  by  a  firm  located  in  one  county  but  placed  with  farmers 
in  another  county  for  raising  are  taxable  for  ad  valorem  tax  purposes  in 
the  county  in  which  such  chicks  are  physically  present  as  of  January  1. 
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13  January  1960 

TAXATION;  Ad  Valorem;  Personal  Property;  Machinery; 
Uniform  Valuation  on  Similar  Items 

Where  similar  textile  machinery  owned  by  two  textile  firms  in  the  same 
county  and  not  affixed  to  real  estate  in  such  a  manner  as  to  cause  it  to  be 
"real  property",  as  that  term  is  defined  in  G.  S.  105-272  (30)j  has  been 
appraised  for  personal  property  tax  purposes  by  a  uniform  method  re- 
sulting in  similar  valuations  being  assigned  to  similar  items,  the  rule  re- 
quiring uniformity  of  taxation  would  be  violated  if  the  appraisers  now 
use  a  different  method  of  valuation  with  respect  to  the  machinery  of 
one  of  the  two  textile  firms.  G.  S.  105-294  requires  all  personal  property 
to  be  valued  at  its  "true  value  in  money",  and  the  term  "true  value" 
means  ".  .  .  for  the  amount  of  cash  or  receivables  the  property  and  subjects 
can  be  transmuted  into  when  sold  in  such  manner  as  such  property  and 
subjects  are  usually  sold."  If  a  new  appraisal  method  is  used  to  ascertain 
"true  value"  of  property,  then  such  method  should  be  uniformly  applied  in 
the  valuation  of  property  of  the  same  class. 


30  September  1959 

Taxation  ;  Ad  Valorem  ;  Procedure  in  Listing 

The  owner  of  unlisted  personal  property  shall  be  notified  and  be  given 
an  opportunity  to  be  heard  when  the  property  is  placed  on  the  tax  books. 

20  October  1958 

Taxation  ;  Ad  Valorem  ;  Power  of  Board  to  Compromise 

Boards  of  county  commissioners  do  not  have  authority  by  general  law 
to  compromise  or  release  ad  valorem  taxes  for  any  reason. 

5  November  1958 

Taxation;  Ad  Valorem;  Real  Property;  Date  As  of  Which  Listed 

Property  acquired  between  January  1  and  July  1  from  a  tax-exempt 
owner  is  required  to  be  listed  for  ad  valorem  taxation  by  the  purchaser 
as  of  January  1  in  the  year  in  which  acquired  and  taxes  paid  thereon  for 
the  fiscal  year  beginning  July  1  of  the  year  in  which  acquired. 

14  March  1960 

Taxation;  Ad  Valorem;  Real  Property;  House  Trailers 

Whether  a  house  trailer  is  to  be  regarded  as  real  or  personal  property 
for  ad  valorem  tax  purposes  depends  upon  the  degree  to  which  it  is  affixed 
to  the  land  and  other  factors. 
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6  April  1960 

Taxation;  Ad  Valorem;  Refunds;  Erroneous  Listing;  Corrections 

G.  S.  105-405.1  does  not  authorize  a  refund  of  ad  valorem  taxes  because 
of  an  apparent  overvaluation  of  property  in  a  regular  revaluation  year. 
Taxes  levied  and  collected  upon  property  outside  of  the  taxing  unit  may  be 
refunded  under  G.  S.  105-405.1.  Where  property  has  been  erroneously  listed 
to  a  person  other  than  the  owner  and  such  person  has  through  error  paid 
the  tax  against  such  property,  the  tax  listing  may  be  changed  and  corrected 
under  G,  S.  105-301  (j)  and  the  taxes  erroneously  paid  refunded  under 
G.  S.  105-405.1. 

25  September  1958 

Taxation;  Ad  Valorem;  Revaluation;  Employment  of  Experts 

A  county  is  not  required  to  advertise  for  bidders  pursuant  to  G.  S. 
143-128  et  seq.  in  order  to  employ  experts  to  assist  in  property  revaluation. 

25  May  1959 

Taxation;  Ad  Valorem;  Revaluation;  Equalization 

A  county  may  not  levy  different  rates  in  different  townships  in  lieu  of 
equalizing  valuations. 

12  April  1960 

Taxation;  Ad  Valorem;  Revaluation  in  a  Non-Revaluation  Year 

A  building  which  was  constructed  for  a  special  purpose  and  not  suitable 
for  other  purposes  may  be  revalued  in  a  non-revaluation  year  when  the 
special  purpose  for  which  the  building  was  constructed  no  longer  exists. 

9  July  1959 

Taxation  ;  Ad  Valorem  ;  Revaluation  ;  Participation  by 
Municipalities  in  Expenses 

A  municipality  may  not  financially  assist  the  county  in  its  reassessment 
program  but  may  assist  to  the  extent  of  securing  lists  of  real  and  personal 
property  within  the  town  for  use  by  the  county  in  its  reassessment  program 
and  may  map  town  for  tax  purposes. 

2  September  1958 

Taxation;  Ad  Valorem;  Statute  of  Limitations;  Beginning 
of  Tax  Period  for  Newly  Annexed  Territory 

The  ten-year  statute  of  limitations  contained  in  G.  S.  105-422  does  not 
apply  to  Clay  County  or  to  Hayesville.  The  territory  annexed  to  Hayesville 
on  June  14,  1958,  is  subject  to  municipal  taxes  for  the  fiscal  year  beginning 
July  1,  1958. 
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14  August  1958 

Taxation  ;  Ad  Valorem  ;  Tax  Sale  Certificates  ;  Interest 

The  interest  rate  on  tax  sale  certificates  issued  on  and  after  February 
23,  1945  is  6  per  cent  per  annum. 

14  November  1958 

Taxation;  Ad  Valorem;  Taxarle  Situs;  Personal  Property; 
Automobiles 

Automobiles  owned  by  a  corporation  which  are  regularly  driven  by  the 
corporation's  employees  and,  for  the  convenience  of  the  employees,  kept 
at  night  at  the  homes  of  the  employees  outside  of  the  corporate  limits  of  the 
municipality  wherein  the  principal  office  of  the  corporation  is  located,  should 
be  listed  for  ad  valorem  taxes  of  the  municipality  wherein  the  principal 
office  of  the  corporation  is  located. 

16  February  1960 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 
Automobile  and  House  Trailers 

A  person  who  lives  in  a  house  trailer  and  moves  about  from  place  to 
place  in  pursuing  his  vocation  should  list  the  trailer  for  taxation  in  the 
township  of  his  permanent  residence. 

1  October  1959 

Taxation;   Ad  Valorem;   Taxable   Situs;    Personal   Property; 
Corporation  Automobiles 

Automobiles  owned  by  a  corporation  with  its  headquarters  outside  the 
city  limits  of  a  town  but  used  by  the  president  of  the  corporation  and  his 
wife  as  their  private  automobiles  and  kept  at  their  residence  in  the  town 
at  night  have  a  taxable  situs  in  the  town  for  ad  valorem  tax  purposes. 

19  April  1960 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property;  Goods 
Owned  by  Foreign  Corporation 

Goods  owned  by  a  foreign  corporation  but  located  in  this  State  as  of  Jan- 
uary 1  for  the  purpose  of  being  processed  by  a  local  manufacturer  are 
subject  to  ad  valorem  taxation  in  the  county  in  which  so  located. 

19  November  1958 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 
Leased  Automobiles 

A  leased  automobile  which  is  kept  by  the  lessee  in  a  county  other  than 
the  county  wherein  the  principal  office  of  the  lessor  corporation  is  located 
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should  be  listed  for  ad  valorem  taxation  in  the  county  wherein  the  principal 
office  of  the  lessor  corporation  is  located. 

16  May  1960 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 
Mobile  Construction  Equipment 

Mobile  construction  equipment  should  be  listed  for  taxation  where  the 
principal  office  of  the  company  owning  the  trucks  is  located,  unless  there 
is  some  other  place  where  the  equipment  is  stored  and  serviced  when  not 
in  actual  use. 

27  January  1960 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property;  Office 

Machines 

The  taxable  situs  of  office  machines  which  are  placed  on  location  under 
lease  agreements  is  governed  by  subsection  (4)  of  Section  800  of  the 
Machinery  Act  (G.  S.  105-302  (d),)  and  such  machines  should  be  listed  in 
the  townships  and  counties  in  which  they  are  located  on  January  1. 

8  September  1959 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 
in  Transit 

The  taxable  situs  of  personal  property  in  transit,  assuming  that  such 
property  is  not  being  imported  from  a  foreign  country,  would  be  the  place 
of  residence  of  the  owner,  or,  in  the  case  of  a  corporation,  at  the  place 
of  its  principal  office  in  this  State. 

6  July  1959 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 
Property  of  Foreign  Corporation 

Personal  property  owned  by  a  foreign  corporation  but  held  in  this  State 
on  January  1  for  the  purpose  of  being  processed  and  manufactured  is 
subject  to  ad  valorem  taxation  in  this  State. 

21  December  1959 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 
Television  Sets  Placed  in  Hotels  and  Motels 

Television  sets  owned  by  a  corporation  whose  residence  is  Wake  County 
but  rented  to  others  located  in  another  county  should  be  listed  in  the  town- 
ship and  county  in  which  such  television  sets  are  physically  located  on 
January  1,  pursuant  to  the  provisions  of  subsection  (4)  of  Section  800  of 
the  Machinery  Act  (G.  S.  105-302 (d). 
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15  August  1958 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 

Trucks 

Trucks  which  are  kept,  stored  and  repaired  at  a  shop  outside  of  municipal 
boundaries  are  not  subject  to  ad  valorem  taxes  by  the  municipality  although 
the  owner  of  the  trucks  lives  therein. 

31  March  1959 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 

Trucks 

Trucks  kept  and  operated  in  connection  with  a  small  warehouse  and 
business  office  where  the  trucks  are  stored  when  not  in  use  should  be  listed 
for  ad  valorem  taxation  in  the  township  wherein  the  warehouse  and  business 
office  are  located  rather  than  at  the  residence  of  the  owner. 

22  February  1960 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 

Trucks 

Trucks  should  be  listed  for  taxation  in  the  township  in  which  they  are 
stored  and  serviced  when  not  in  use. 


23  February  1960 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 

Trucks 

Trucks  owned  by  residents  of  a  town  which  have  no  base  or  place  for 
storage  outside  of  town  when  not  in  use  are  subject  to  town  taxes  and 
town  motor  vehicle  license  tag. 


23  May  1960 

Taxation;  Ad  Valorem;  Taxable  Situs;  Personal  Property; 
Trucks  Leased  to  Nonresident 

Trucks  leased  to  a  nonresident  of  a  city  by  a  resident  of  a  city  should 
be  listed  at  the  place  where  the  trucks  are  stored  and  serviced  when  not 
in  use;  but,  if  there  is  no  regular  place  of  storage  or  servicing  outside  of 
the  city,  the  trucks  should  be  listed  for  taxation  at  the  residence  of  the 
owner. 
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21  December  1959 

Taxation  ;  Ad  Valorem  ;  Telephone  Companies  ;  Rolling  Stock 

Trucks  and  rolling  stock  of  telephone  companies  should  not  be  listed 
locally  for  ad  valorem  tax  purposes.  Such  rolling  stock  is  included  in  the 
assessment  made  by  the  State  Board  of  Assessment  and  certified  to  the 
local  units. 

20  November  1959 

Taxation;  Ad  Valorem;  Valuation;  Appeals  to  State  Board 
of  Assessment 

No  county  official  has  any  authority  to  issue  subpoenas  for  witnesses  or 
for  the  production  of  documents  before  the  State  Board  of  Assessment. 

17  August  1959 

Taxation;  Ad  Valorem;  Valuation;  Real  Property;  Reassessment 

Neither  the  County  Board  of  Commissioners  nor  the  Board  of  Equaliza- 
tion has  the  authority  to  change  the  assessed  value  of  real  property  from 
the  last  county-wide  reassessment  unless  the  reassessment  may  be  brought 
within  the  provisions  of  subsections  (e) ,  (f),  (g),  or  (h)  of  Section  301  of 
the  Machinery  Act  (G.  S.  105-279). 

5  February  1960 

Taxation;  Ad  Valorem;  Valuation;  Unsold  Lots 

Lots  which  have  been  subdivided  should  be  separately  listed  at  their  true 
value  subject  to  the  assessment  ratio  although  G.  S.  105-279  (3)  (e)  allows 
subdivided  lots  to  be  listed  as  acreage  where  more  than  five  acres  of  such 
lots  remain  in  the  hands  of  the  subdivider. 

22  July  1958 

Taxation;  Banks;  Excise  Tax;  Inclusion  of  Bad  Debts  Charged  off 
Prior  to  1957  and  Recovered  in  1957  for  Excise  Tax 

Banks  are  not  permitted  to  exclude  recoveries  of  bad  debts  which  were 
written  off  in  taxable  years  prior  to  1957  when  reporting  net  income  for  the 
purpose  of  the  excise  tax  on  banks. 

22  July  1958 

Taxation;  Banks;  Excise  Tax;  Inclusion  of  Income  from  Stock  in 
Federal  Reserve  Banks 

Banks  must  include  the  income  from  Federal  Reserve  Bank  stock  in  net 
income  for  purposes  of  the  excise  tax  on  banks. 
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28  April  1960 

Taxation;  Federal  Taxation;  Federal  Income  Taxes;  Levy  Upon 
Salaries  of  State  and  Local  Governmental  Employees 

Upon  receipt  of  notice  of  levy  upon  the  salary  of  a  State  or  local  govern- 
mental employee  for  nonpayment  of  Federal  income  taxes,  the  person  in 
possession  of  the  unpaid  credit  balance  of  the  salary  is  required  to  sur- 
render such  unpaid  accrued  credit  balance  upon  demand  by  the  District 
Director  of  Internal  Revenue.  Only  those  wages  or  salary  accrued  as  of  the 
date  of  the  levy,  less  authorized  deductions  including  State  Withholding 
Tax,  North  Carolina  Teachers  and  State  Employees  Retirement  System 
contributions  and  Federal  Insurance  Contributions  Act  contributions,  are 
affected  by  the  levy.  Such  a  levy  is  prospective  in  its  application  and  does 
not  touch  salaries  subsequently  accruing  to  the  taxpayer. 

13  May  1960 

Taxation;  Franchise  Taxes;  Deduction  From  Surplus  and  Undivided 
Profits  of  a  Reserve  for  Bad  Debts 

Reserve  for  bad  debts  does  not  come  within  meaning  of  the  term  "definite 
and  accrued  legal  liabilities"  as  that  term  is  used  in  G.  S.  105-122  (b) 
permitting  a  deduction  of  definite  and  accrued  legal  liabilities  from  surplus 
and  undivided  profits  in  computing  corporation  franchise  tax  liability. 

22  March  1960 

Taxation;  Franchise  Taxes;  "Doing  Business";  Domestication 

A  foreign  corporation  whose  principal  office  is  in  North  Carolina  and 
which  owns  and  leases  and  re-leases  mineral  rights  in  this  State  is  "doing 
business"  in  North  Carolina  sufficiently  to  require  domestication. 

18  November  1959 

Taxation;  Franchise  Taxes;  Refunds;  Merger  of  Corporations 

Corporate  taxpayer  which  pays  1959  franchise  tax  based  on  its  December 
31,  1958,  balance  sheet,  which  includes  assets  of  a  corporation  merged  with 
taxpayer  as  of  that  date,  is  not  entitled  to  a  refund  of  one-half  of  franchise 
tax  paid  in  previous  year  by  the  merged  corporation  even  though  the 
merged  corporation  operated  only  one-half  of  the  fiscal  year  for  which 
it  paid  a  franchise  tax. 

15  March  1960 

Taxation;   Franchise   Tax;    Water   Companies 

A  person  who  operates  a  water  system  serving  the  public  is  subject  to 
the  franchise  tax,  even  though  he  has  too  few  domestic  customers  to  bring 
him  under  the  jurisdiction  of  the  Utilities  Commission. 
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21  July  1959 

Taxation;  Gasoline  Tax;  Exemption;  Gasoline  Used  in  Vehicles  of  the 
State  School  for  the  Blind  and  Deaf 

G.  S.  105-449,  which  grants  an  exemption  from  the  seven  cents  per  gal- 
lon gasoline  tax  imposed  by  Article  36,  Chapter  105  of  the  General  Statutes 
on  gasoline  sold  to  "county  and  City  boards  of  education,"  does  not  exempt 
gasoline  sold  to  the  State  School  for  the  Blind  and  Deaf  from  such  tax. 

18  March  1959 

Taxation;    Gasoline    Tax;    Exemptions;    Housing    Authorities 

Housing  authorities  formed  under  the  Housing  Authority  Act  are  entitled 
to  a  gasoline  tax  refund  of  six  cents  per  gallon  under  G.  S.  105-446.1  as  in 
the  case  of  ordinary  municipal  corporations. 

30  September  1959 

Taxation;  Gasoline  Tax;  Exemptions;   Sales  to  Public  Schools  by  a 
Dealer  Not  Holding  State  Contract 

Purchases  by  a  school  board  of  gasoline  for  use  in  public  school  trans- 
portation from  dealer  not  holding  a  State  contract  for  the  sale  of  gasoline 
would  not  be  exempt  under  G.  S.  105-449  from  the  State  tax  on  gasoline. 

4  April  1960 

Taxation;  Gasoline  Tax;  Exemptions;  School  Bus  Owned  by  City 
Administrative  Unit  Prior  to  1959  Amendment 

Prior  to  the  1959  amendment,  gasoline  used  in  a  school  bus  owned  and 
used  by  a  city  administrative  unit  was  not  exempt  from  the  gasoline  tax 
but  was  made  exempt  by  the  1959  amendment. 

4  September  1959 

Taxation;  Gasoline  Tax;  Exemption;  Vehicles  Owned  by  School 
Board  and  Assigned  to  Supervisory  Personnel  for  Official  Use 

Only 

Automobiles  owned  by  school  boards  and  furnished  to  supervisory  per- 
sonnel to  be  used  only  on  official  business  are  automobiles  "furnished  to 
school  superintendents"  within  the  meaning  of  that  term  in  G.  S.  105-449, 
and  the  gasoline  purchased  for  use  in  such  automobiles  is  exempt  from  the 
State  gasoline  tax. 
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19  May  1959 

Taxation;  Gasoline  Tax;  Gallon  Tax;  Application  for  Refund  on 
Gasoline  used  for  Non-highway  Purposes;  Late  Application 

G.  S.  105-446  provides  for  reimbursement,  at  the  rate  of  six  cents  per 
gallon,  to  any  person  who  buys  motor  fuels  in  this  State  for  non-highway 
purposes,  and  the  right  to  such  reimbursement  is  conditioned  upon  the 
filing  of  an  application  for  reimbursement  on  or  before  April  15  following 
the  calendar  year  in  which  such  purchases  for  non-highway  purposes  were 
made,  and  the  Commissioner  of  Revenue  has  no  authority  to  make  reim- 
bursement where  the  application  for  same  is  filed  after  that  date. 


11  January  1960 

Taxation;  Gasoline  Taxes;  Refunds;  Counties  and  Municipal  Corpora- 
tions 

Gasoline  tax  refunds  ai-e  not  authorized  by  law  to  District  Health  Depart- 
ments for  taxes  paid  on  gasoline  purchased  for  and  used  in  public-owned 
vehicles  operated  in  the  performance  of  public  health  services. 


26  January  1960 

Taxation;  Gift  Taxes;  Annual  Exclusion;  Gift  of  Future  Interests 

in  Property 

Where  H  makes  an  inter  vivos  gift  of  real  and  personal  property  by  creating 
an  irrevocable  trust  with  income  from  same  to  W,  "for  and  during  the  term 
of  her  natural  life",  and,  upon  the  death  of  W,  the  principal  to  be  divided 
per  stirpes  among  the  lineal  descendants  of  H  and  W,  such  lineal  des- 
cendants receive  gifts  of  a  "future  interest"  in  property  as  that  term  is 
used  in  G.  S.  105-188  (d),  and  the  $3,000.00  annual  gift  tax  exclusion  does 
not  apply  to  such  gifts.  The  term  "future  interest",  as  used  in  G.  S.  105-188 
(d),  includes  reversions,  remainders,  and  other  interests  or  estates,  whether 
vested  or  contingent,  which  are  limited  to  commence  in  use,  possession,  or 
enjoyment  at  some  future  date  or  time. 


16  September  1959 

Taxation;  Gift  Tax;  Gift  of  Real  Estate  to  Wife  and  Husband; 
Estate  by  the  Entireties;  Applicable  Rate 

Where  donor  makes  a  gift  of  any  interest  in  real  estate  to  his  daughter 
and  her  spouse,  a  tenancy  by  the  entireties  is  created  and  the  transaction 
should  be  treated  as  a  gift  of  one-half  the  value  of  said  interest  in  real 
estate  to  each  spouse,  and  half  the  value  of  said  gift  is  subject  to  State 
gift  tax  at  the  rate  applicable  to  donees  who  are  children  of  the  donor  and 
the  other  half  is  subject  to  the  gift  tax  at  the  rate  applicable  to  a  gift  to 
a  son-in-law. 
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15  March  1960 

Taxation;  Income  Tax;  Administration;  Assessment  Rolls 

Upon  receiving-  affidavit  to  the  effect  that  a  taxpayer  has,  in  the  past, 
erroneously  used  a  name  believed  by  him  to  be  his  real  name  and  requesting 
that  the  assessment  roll,  required  to  be  kept  by  the  Commissioner  of  Revenue 
under  G.  S.  105-255,  be  changed  to  show  his  true  name,  the  Commissioner 
may  add  the  real  name  of  the  taxpayer  to  the  assessment  roll  and  should 
carry  the  name  formerly  used  by  the  taxpayer  as  an  alias,  and  cross-index 
taxpayer  under  both  names. 

17  November  1959 

Taxation;  Income  Tax;  Deductions;  Alimony  Payments;  Written 
Separation  Agreements 

The  words  "a  written  separation  agreement  executed  after  the  date  of 
the  enactment  of  this  Article"  as  contained  in  Section  317-%,  1(b),  of  the 
Revenue  Act  (G.  S.  105-141.2  (1)  (b)  )  refers  to  a  written  separation  agree- 
ment executed  after  the  ratification  date  of  the  Income  Tax  Article,  which 
was  March  8,  1921. 

15  July  1958 

Taxation;  Income  Tax;   Deductions;  Amortization  of  Cost  of 
Pollution  Abatement  Facilities 

Under  Subsection  8^/4  of  Section  322  of  the  Revenue  Act,  the  State  Stream 
Sanitation  Committee  is  permitted  to  issue  a  tax  certificate  to  an  industry 
prior  to  100%  completion  of  the  pollution  abatement  facility,  when  the 
Committee  is  satisfied  that  such  equipment  or  facilities  is  in  operation  and 
is  effectively  reducing  water  pollution, 

29  July  1959 

Taxation;  Income  Tax;  Deductions;  Contributions  to  Local  Group  of 
Alcoholics  Anonymous  Not  Deductible 

Contributions  to  a  local  group  of  Alcoholics  Anonymous  by  a  taxpayer 
are  not  deductible  as  charitable  contributions  in  computing  net  income  for 
income  tax  purposes.  G.  S.  105-147(15);  and  322(9)   of  the  Revenue  Act. 

4  February  1960 

Taxation;  Income  Taxes;   Deductions;   Donations  to   Municipalities; 
Municipal  War  Memorial 

Donations  to  a  municipality  to  be  used  for  the  purpose  of  constructing 
a  war  memorial  are  deductible  for  income  tax  purposes. 
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21  April  1960 

Taxation;  Income  Taxes;  Deductions;  Funeral  Expenses  for  Wife 

A  wife,  who  dies  owning-  nothing  other  than  real  estate  held  with  her 
husband  as  tenants  by  the  entirety,  leaves  no  "net  estate"  at  her  death, 
as  the  term  "net  estate"  is  used  in  Subsection  7-%  of  Section  322  of  the 
Revenue  Act,  which  allows  an  income  tax  deduction  to  an  individual  tax- 
payer for  amounts  expended  during  the  year  for  funeral  expenses  for 
dependents  leaving  no  net  estate.  G.  S.  105-147(11). 

13  February  1959 

Taxation;  Income  Taxes;  Deductions;  Liability  Insurance  on  Personal 

Automobile 

The  cost  of  automobile  liability  insurance  on  a  personal  automobile, 
which  is  not  used  in  the  taxpayer's  trade  or  business,  is  not  a  deductible 
item  in  computing  the  part  of  taxpayer's  income  which  will  be  subject  to 
an  income  tax. 

5  May  1960 

Taxation;  Income  Taxes;  Deductions;  Medical  Expenses;   Insurance 
Against  Illness  or  Accident 

Premiums  on  an  accident  and  health  disability  policy  and  that  portion  of 
the  premium  paid  on  life  insurance  policies  for  waiver  of  premium  in  case 
of  sickness  or  accident  are  deductible  for  income  tax  purposes.  Sec.  322, 
Subsection  IVo,  Revenue  Act  (G.  S.  105-147) 

12  January  1960 

Taxation;  Income  Tax;  Deductions;  Summer  School  Expenses  of 
Professors  in  State-owned  Colleges 

The  provisions  of  G.  S,  105-147(3)  allowing  an  income  tax  deduction, 
not  to  exceed  $250.00  in  any  one  year,  for  "All  the  ordinary  and  necessary 
expenses  paid  during  the  income  year  by  any  teacher,  principal  or  superin- 
tendent of  the  public  schools  of  the  State  for  the  purpose  of  attending 
summer  school  in  any  accredited  college  or  university  .  .  ."  is  not  applicable 
to  summer  school  expenses  incurred  by  college  professors,  nor  is  it  ap- 
plicable to  expenses  incurred  by  teachers  in  private  institutions.  Any  sum- 
mer school  expenses  of  college  professors  and  teachers  in  private  institutions 
must  qualify  under  G.  S.  105-147(1)  before  the  same  may  be  deductible. 

12  June  1959 

Taxation;  Income  Tax;  Exemptions;  Gross  Income;  Head  of  Household 

Disability  pension  of  husband  is  considered  as  includable  "gross  income" 
for  the  purpose  of  determining  whether  the  wife  may  take  the  $2,000.00 
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exemption  as  head  of  household  under  subsection   (a)  (2)   of  G.  S.  105-149, 
although  such  income  is  not  taxable. 


22  September  1958 

Taxation;  Income  Tax;  Exemptions;  Military  Service  Pay 

The  military  pay  of  persons  in  the  armed  forces  who  are  residents  of 
North  Carolina  is  subject  to  the  North  Carolina  income  tax  since  January 
31,  1955. 

4  November  1959 

Taxation;  Income  Tax;  Gross  Income;  Dividends;  Return  of  Capital 

For  income  tax  purposes,  receipts,  even  though  denominated  as  "dividends" 
are  not  includable  in  gross  income  if  such  receipts  (or  a  portion  thereof) 
are  in  fact  a  return  of  capital.  However,  if  such  receipts  are  denominated 
"dividends"  or  are  paid  to  the  taxpayer  in  the  form  of  dividends,  they  will 
be  presumed  to  be  taxable  income  unless  the  taxpayer  can  show  by  clear 
and  cogent  evidence  that  such  receipts  are  in  fact  a  return  of  capital. 

8  May  1959 

Taxation;   Income  Tax;   Gross   Income;    Exclusions;   Interest  on 
Federal  Tax  Refunds 

Interest  upon  Federal  tax  refunds  is  includable  in  gross  income  for  State 
income  tax  purposes. 

18  January  1960 

Taxation;  Income  Taxes;  Gross  Income;  Includ ability  of 
Unemployment  Compensation 

Unemployment  insurance  benfits  received  by  an  individual  are  includable 
in  gross  income  for  income  tax  purposes. 

9  September  1959 

Taxation;  Income  Tax;  Gross  Income;  Value  of  Meals  or  Lodging 
Furnished  by  Employer  for  Convenience  of  Employer 

Where  employee  is  furnished  meals  and  lodging  by  employer  on  the  bus- 
iness premises  of  employer  for  convenience  of  employer  and  employee  is 
required  to  accept  such  lodging  as  a  condition  of  employment  and  an 
amount  representing  fair  market  value  of  such  items  is  deducted  from  the 
salary  of  the  employee,  the  employee  may,  under  G.  S.  105-141  (b)  (9a), 
exclude  the  value  of  such  meals  and  lodging  frojn  gross  income  in  computing 
his  income  tAx  liability  to  the  State. 
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12  April  1960 

Taxation  ;  Income  Taxes  ;  Military  Retirement  Pay  Taxable  ;  Exemption 
OP  Disability  Payment  to  War  Veterans 

Retirement  and  disability  pay  to  military  veterans  is  subject  to  a  North 
Carolina  income  tax,  except  that  certain  compensation  and  disability  benefits 
payable  to  veterans  of  World  War  I,  World  War  II  and  the  Korean  War 
are  exempt  from  State  income  taxes  by  G.  S.  105-150,  G.  S.  105-344  and 
G.  S.  165-44,  and  any  payments  of  benefits  due  or  to  become  due  under  any 
law  administered  by  the  Veterans'  Administration  are  exempt  from  State 
income  taxes  by  virtue  of  Section  3101,  Title  38,  United  States  Code. 


11  February  1960 

Taxation;  Income  Tax;  Nonresidents;  Officers  of  U.  S.  Public  Health 
Service  Who  are  Domiciled  in  Another  State  But  Assigned  to  Duty  in 

North  Carolina 

Members  of  the  U.  S.  Public  Health  Service  who  are  domiciled  in  another 
state  and  assigned  to  duty  in  North  Carolina  are  liable  for  North  Carolina 
income  taxes  imposed  upon  the  salaries  and  wages  earned  in  this  State  by 
a  nonresident  and  such  salaries  and  wages  are  subject  to  the  North  Carolina 
income  tax  withholding  law  unless  exempt  by  some  provisions  in  the  Federal 
law,  and  there  is  no  provision  in  the  Federal  law  exempting  salaries  and 
wages  of  nonresident  members  of  the  U.  S.  Public  Health  Service  who  are 
assigned  to  duty  in  this  State  for  other  than  "military  duty".  50  U.S.C.A., 
App.  §§  464  and  574;  42  U.S.C.A.  §  213;  Waller  v.  United  States.  180  F. 
2d  194  (1950). 


22  April  1959 

Taxation;  Income  Taxes;  Residence;  Bonus  Payments  Received  After 
Becoming  a  Resident  of  North  Carolina 

Bonus  payments  attributable  to  work  done  or  services  performed  before 
coming  to  this  State  but  received  after  becoming  a  resident  of  this  State 
are  includable  in  the  gross  income  of  such  resident. 


25  September  1959 

Taxation;  Income  Tax;  Withholding  Tax  From  Wages  of  Ministers 

All  churches  employing  ministers  or  other  staff  members  and  paying 
wages  to  such  ministers  or  staff  members  will  be  required  on  and  after 
January  1,  1960,  to  periodically  deduct  from  and  pay  over  to  the  Commis- 
sioner of  Revenue  the  amounts  required  to  be  withheld  under  income  t&x 
withholding  statutes.  G,.  S,  105-163.1  et  secj;. 
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29  July  1958 

Taxation;   Inheritance  Tax;   Apportionment  of  Proceeds  of   Sale  of 
Land  Between  Life  Tenant  and  Remaindermen 

Where  real  property  is  sold  to  make  assets  and  the  net  proceeds  are  dis- 
tributed between  the  widow,  who  has  a  life  estate,  and  the  remaindermen 
under  G.  S.  8-47,  with  the  widow's  interest  calculated  at  AV2%,  it  is  still 
required  under  G.  S.  105-19  that  for  inheritance  tax  purposes  the  widow's 
interest  be  figured  at  6%, 

18  November  1958 

Taxation;  Inheritance  Taxes;  Exemptions;  Class  A  Beneficiaries; 

Grandchildren 

Children  of  a  deceased  child  of  a  decedent  divide  their  parent's  inheri- 
tance tax  exemption  between  them.  Where  the  parent  is  living  and  shares 
in  his  parent's  estate,  his  children,  if  also  sharing  in  the  estate,  divide 
among  themselves  any  unused  portion  of  their  parent's  exemption. 

11  June  1959 

Taxation;  Inheritance  Taxes;  Exemptions;  Stepchild;  Step  Grandchild 

A  stepchild  is  a  Class  A  beneficiary  for  inheritance  tax  purposes  under 
G.  S.  105-4  and  is  entitled,  but  limited,  to  the  $2,000  exemption.  A  step 
grandchild  is  a  Class  C  beneficiary  under  G.  S.  105-6. 

15  May  1959 

Taxation;  Inheritance  Taxes;  Gross  Estate;  Right  to  Designate 

Beneficiary 

Where  employer  and  employee  made  contributions  to  employee  pension, 
profit-sharing  and  deferred  compensation  plans,  and  employee  had  the  right 
to  designate  the  beneficiary  who  would  receive  such  funds  at  his  death  and 
the  right  to  change  the  beneficiary  up  until  the  time  of  his  death,  and  such 
proceeds  passed  at  the  time  of  the  employee's  death  to  the  beneficiary  desig- 
nated by  him  to  receive  same,  the  employee  had  a  sufficient  vested  interest 
in  the  proceeds  of  such  plans  to  require  all  of  such  proceeds  to  be  included 
in  his  estate  for  inheritance  tax  purposes. 

15  May  1959 

Taxation;  Inheritance  Taxes;   Partnerships;   Partnership  Property; 
Real  Estate  Held  by  Husband  and  Wife  as  Joint  Tenants 

Where  husband  was  a  resident  of  North  Carolina  at  the  time  of  his 
death  and  husband  and  wife  operated  a  farm  in  Illinois  as  a  partnership, 
and  the  farm  land  was  held  by  husband  and  wife  as  joint  tenants  with 
right  of  survivorship,  all  of  husband's  interest  in  the  partnership  is  personal 
propertj^  subject  to  the  taxing  jurisdiction  of  this  State  and  to  the  inheri- 
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tance  tax  laws  of  this  State,  except  that  the  farm  land  held  as  joint  tenants 
with  right  of  survivorship  was  not  a  partnership  asset  subject  to  a  North 
Carolina  inheritance  tax  even  though  it  was  treated  as  such  by  husband  and 
wife.  G.  S.  105-2(7)  requires  one-half  the  value  of  the  farm  land  to  be  in- 
cluded in  husband's  estate  for  the  purpose  of  computing  the  inheritance 
tax,  but  such  realty  is  not  taxable. 


10  August  1959 

Taxation;  Intangibles  Tax;  Accounts  Receivable;  Notes  Payable  by 
Automobile  Dealer  to  Finance  Company 

An  automobile  dealership  which  has  cars  floor  planned  by  a  finance  com- 
pany may  not  deduct  notes  payable  to  such  finance  company  from  accounts 
receivable  in  computing  its  intangibles  tax  liability  under  G.  S.  105-201 ; 
however,  the  dealer  may  deduct  such  notes  payable  from  its  notes  receivable 
in  computing  its  intangibles  tax  liability  under  G.  S.  105-202. 


25  April  1960 

Taxation;  Intangibles  Tax;  Accounts  Receivable;  Notes  Payable  to 
Acquire  Working  Capital 

Notes  payable  and  given  to  acquire  working  capital  or  to  secure  money 
with  which  to  make  cash  purchases  may  not  be  deducted  from  taxpayer's 
accounts   receivable   in   computing  intangibles   tax   liability  under   Section 

703  of  the  Revenue  Act.  G.  S.  105-201.  Such  notes  payable  may  be  deducted 
from  notes  receivable  in  computing  intangibles  tax  liability  under  Section 

704  of  the  Revenue  Act.  G.  S.  105-202. 


28  June  1960 

Taxation;  Intangibles  Tax;  Ad  Valorem  Taxation;  Detachable  Stock 
Purchase  Warrants  Not  Subject  to  Intangibles  Tax 

Detachable  stock  purchase  warrants  (stock  purchase  options  not  a  part 
of  a  stock  or  bond)  are  not  subject  to  State  intangibles  tax,  but  they  are 
items  of  intangible  personal  property  subject  to  ad  valorem  tax. 


12  April  1960 

Taxation;  Intangibles  Tax;  Money  on  Deposit  by  Trustee  in 
Bankruptcy 

Money  on  deposit  by  a  trvistee  in  bankruptcy  is  subject  to  the  intangibles 
tax. 
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10  March  1959 

Taxation;  Intangibles  Tax;  Money  on  Hand;  Accounts  Receivable; 
Bonds,  Notes — Time  as  of  Which  Reported 

Taxpayers  reporting  on  fiscal  year  basis  ending  June  30  shall  pay  intan- 
gibles tax  by  next  following  April  15  based  upon  intangible  property  hold- 
ings as  of  the  next  preceding  June  30. 


24  November  1958 

Taxation;   License  Taxes;  Amusement  Taxes;   Gross   Receipts 

Tax;  Basis 

The  3  per  cent  gross  receipts  tax  upon  amusements  is  to  be  computed 
upon  the  entire  admission  price,  less  Federal  tax,  if  any. 


28  March  1960 

Taxation;  License  Taxes;  Art  of  Healing;   Phrenology, 
Clairvoyance,  etc. 

The  art  of  healing,  whether  by  prayer  or  otherwise,  is  not  taxable  under 
G.  S.  105-58  as  the  practice  of  phrenology,  palmistry,  fortune-telling,  etc. 


26  May  1960 

Taxation;  License  Tax;  Chain  Store  Taxes;  Application  to  County 

ABC  Stores 

County  alcoholic  beverage  control  stores  are  subject  to  the  State  chain 
store  tax. 


24  November  1958 

Taxation;  License  Taxes;  Chain  Store  Tax;  Wholesale 
Automotive  Equipment  and  Supply  Dealers;  "Wholesale"  Sales 

A  "wholesale"  sale  of  automotive  equipment  and  supplies  within  the 
meaning  of  the  statute  granting  exemption  from  the  chain  store  tax  is  a 
sale  to  a  jobber  or  retailer  for  resale  and  the  exemption  does  not  extend  to 
a  dealer  who  sells  to  consumers  even  though  in  large  quantities. 

18  November  1959 

Taxation;  License  Taxes;  Contractors'  Project  License; 
Contractor  Building  on  Own  Property 

A  contractor  who  builds  houses  on  lots  owned  by  him  and  later  sells  them 
through  a  real  estate  broker  is  not  subject  to  the  Contractors'  Project 
License  levied  by  Section  J22(b)  of  the  Revenue  Act  (G,  S,  105-54), 
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15  January  1959 

Taxation;  License  Taxes;  Dry  Cleaners;  Launderies;  One  Per 
Cent  Gross  Receipts  Tax;  Establishment  Located  Off  Military 

Reservation 

A  launderer  and  dry  cleaner  whose  place  of  business  is  located  off  a 
military  reservation  who  picks  up  and  delivers  dry  cleaning  and  laundry 
on  the  military  reservation  from  customers  other  than  governmental  in- 
strumentalities is  liable  for  the  1  per  cent  gross  receipts  tax  levied  by  G.  S. 
105-74  and  G.  S.  105-85. 


15  February  1960 

Taxation;   License  Taxes;   Emigrant  Agents;   Domestic  Servants 

G.  S.  105-90,  which  levies  a  tax  upon  emigrant  agents,  covers  one  who 
solicits  domestic  servants  exclusively  for  employment  outside  of  the  State. 
Sec.  154,  Revenue  Act. 

14  July  1959 

Taxation;  License  Taxes;  Laundries  and  Dry  Cleaners; 
Gross  Receipts  Tax;  Method  of  Computing 

The  one  per  cent  gross  receipts  tax  levied  under  Sections  139  and  150 
of  the  Revenue  Act  should  not  be  computed  by  dividing  through  by  101 
but  shovild  be  computed  upon  the  entire  gross  receipts  of  taxable  receipts. 

8  August  1958 

Taxation;   License  Taxes;   Liability  of  Cherokee  Indians 

Cherokee  Indians  are  liable  for  privilege  license  taxes  in  the  same  manner 
as  are  other  citizens  of  North  Carolina. 

31  March  1959 

Taxation;  License;  Mechanically  or  Electrically  Operated 
Oil  Burners 

Dealers  in  mechanically  or  electrically  operated  gas  burners  which  use 
as  fuel  liquefied  petroleum  gas  are  subject  to  privilege  license  tax  liability 
under  Section  119  of  the  Revenue  Act. 

15  September  1958 

Taxation;  License  Tax;  Motion  Picture  Shows;  Limitation  on  Cities 

The  limitation  on  cities  and  towns  in  the  taxation  of  motion  picture 
theatres  is  found  wholly  in  Subsection  (e)  of  G.  S.  105-37,  and  the  limita- 
tions in  Subsections  (b),  (c)  and  (d)  srg  limitations  on  the  State  only. 


35]  BIENNIAL   REPORT    OF    THE    ATTORNEY   GENERAL  187 

4  May  1960 

Taxation;  Municipal;  License;  Bakery  Deliverying  Bread 

Under  a  properly  drawn  ordinance,  a  municipal  corporation  might  levy 
and  collect  a  tax  from  a  bakery  located  in  another  city  which  sells  and 
delivers  bread  within  the  taxing  municipal  corporation. 

23  July  1958 

Taxation;  Municipal;  License;  Charter  Boats  Soliciting  Within 
Corporate  Limits 

Persons  operating  charter  fishing  boats  and  soliciting  and  loading  pas- 
sengers within  the  corporate  limits  of  a  municipal  corporation  may  be  sub- 
jected to  municipal  privilege  license  taxes  under  a  properly  drawn  ordinance. 

17  July  1958 

Taxation;   Municipal;   License;    Cooperative  Marketing   Associations 

Municipalities  may  not  levy  a  privilege  license  tax  upon  cooperative 
marketing  associations  as  defined  in  G.  S.  105-102.1. 

25  March  1960 
Taxation;  Municipal;  License;  Dogs;  Taking  from  County  Lists 

The  tax  on  dogs  levied  by  the  State  on  behalf  of  the  counties  under  G.  S. 
67-5  and  the  tax  on  dogs  which  may  be  levied  by  municipalities  under 
G.  S.  160-56  are  both  privilege  license  taxes. 

17  April  1959 

Taxation;  Municipal;  License;  Enforcement;  Ad  Valorem  Taxes; 

Enforcement 

Since  no  specific  statutory  remedies  for  the  collection  of  municipal  privi- 
lege license  taxes  are  provided,  such  taxes  may  be  recovered  by  civil 
action.  Since  specific  statutory  civil  remedies  for  the  collection  of  ad  valorem 
taxes  are  provided,  recourse  may  not  be  had  to  ordinary  civil  actions,  at 
least  not  until  statutory  remedies  have  been  exhausted. 


30  October  1959 

Taxation;  Municipal;  License;  Fortified  Wine  Dealers 

A  municipality  may  levy  a  privilege  license  tax  upon  dealers  in  fortified 
wines  pursuant  to  authority  contained  in  G.  S.  160-56. 
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27  March  1959 

Taxation;   Municipal;   Franchise  and  Privilege  Taxes;   Gas  and 
Electric  Companies;  Banks 

Municipalities  may  not  levy  a  greater  privilege  or  franchise  tax  on  piped 
gas  companies  and  electric  utility  companies  than  was  levied  as  of  Jan- 
uary 1,  1947. 

Municipalities  may  not  levy  a  privilege  license  tax  upon  State  or  national 
banks. 

6  June  1960 

Taxation;    Municipal;    License;    Graduated   Privilege   License 
Tax;  Firm  Outside  City 

In  the  case  of  a  merchant  located  outside  the  city  limits  but  doing  some 
business  virithin  the  municipality,  a  municipal  privilege  tax  levied  under 
authority  of  G.  S.  160-56  graduated  on  the  basis  of  the  volume  of  business 
done  should  be  measured  by  the  volume  of  business  done  by  said  merchant 
within  the  municipality  and  not  the  total  volume  of  business  done  both 
inside  and  outside  the  municipality. 

6  June  1960 

Taxation;    Municipal;    License;    Laundries    Located    Within 
THE  Municipality 

Under  authority  granted  by  G.  S.  160-56,  a  municipality  may  levy  a 
privilege  license  tax  upon  laundries  situated  within  the  municipality.  The 
$12.50  municipal  privilege  license  tax  limitation  set  out  in  Section  150  of 
the  Revenue  Act  (G.  S.  105-85)  applies  only  to  laundries  situated  outside 
the  municipality  and  soliciting  laundry  work  within  the  municipality. 

29  February  1960 

Taxation;   Municipal;  License;  Liability  of  Municipal  Corporations 
for  Privilege  License  Taxes 

Municipal  corporations,  when  acting  in  their  proprietary  capacity,  are 
liable  for  State  privilege  license  taxes. 

4  November  1959 

Taxation;  Municipal;  License;  Trading  Stamps 

A  municipality  may,  for  privilege  license  tax  purposes,  impose  a  non- 
discriminatory tax  upon  a  trading  stamp  company  under  G.  S.  160-56  when 
an  agent  of  such  company  makes  deliveries  of  trading  stamps  to  local  mer- 
chants, even  though  the  agent  does  not  make  collection  for  the  gtamps  at 
the  time  of  delivery. 
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24  July  1959 

Taxation;  License  Tax;  Out-of-State  Attorneys  at  Law  Making 
Isolated  Appearances  in  State  Courts 

Out-of-State  attorneys  making  isolated  appearances  in  the  courts  of  this 
State  are  not  subject  to  the  professional  privilege  license  tax  levied  by 
Section  109  of  the  Revenue  Act. 


10  December  1959 

Taxation;  License  Taxes;  Professional  Bondsmen;  Counties 

Counties  may  levy  a  privilege  license  tax  upon  professional  bondsmen 
under  G.  S.  105-41.1  not  in  excess  of  that  levied  by  the  State. 

31  March  1959 

Taxation;  License;  Used  Car  Lots 

New  car  dealers  operating  used  car  lots  at  separate  location  but  within 
the  same  municipality  and  under  the  same  name  may  operate  under  a  single 
license  levied  under  G.  S.  105-89(3),  but  if  new  cars  are  sold  or  offered  for 
sale  from  the  used  car  lot  two  licenses  will  be  required. 

25  June  1959 

Taxation;  Sales  and  Use  Tax;  Exemptions;  Food  for  Human 
Consumption 

Barbecue  prepared  at  a  barbecue  business  or  stand  and  sold  for  consump- 
tion off  the  premises  is  subject  to  State  sales  tax. 

7  July  1959 

Taxation;  Sales  and  Use  Tax;  Exemptions;  Insecticides;  Tobacco 
Sucker  Inhibitors;  Tobacco  Sucker  Control  Oil 

Tobacco  sucker  control  oils,  in  particular  a  preparation  known  as  Maleic 
Hydrazide  (MH-30),  are  not  "insecticides"  within  the  purview  of  G.  S. 
105-164.13(2)   and  are  not  exempt  from  State  sales  tax. 

28  August  1958 

Taxation;  Sales  Tax;  Exemptions;  Sales  to  Contractors  Constructing 
Schools  and  Hospitals  for  Federal  Government 

Sales  of  building  materials  to  contractors  to  be  used  in  the  construction 
of  hospitals,  churches,  and  schools  for  the  Federal  Government  on  Federal 
areas  are  not  exempt  from  sales  tax. 
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22  February  1960 

Taxation;  Sales  and  Use  Tax;  Federal  Contractors 

Contractors  engaged  in  construction  work  for  the  Federal  Government 
are  liable  for  the  State  sales  and  use  taxes  on  materials  used  on  such 
project. 

22  May  1959 

Taxation;  Sales  and  Use  Tax;  Rentals  of  Tangible  Personal 
Property;  Demurrage  Charges  on  Gas  Cylinders 

Demurrage  charges  on  oxygen  or  gas  cylinders  are  subject  to  the  sales 
tax  as  rentals  of  tangible  personal  property. 

4  September  1958 

Taxation;  Sales  and  Use  Tax;  Sale  of  Baby  Chicks 

The  sale  of  baby  chicks  for  the  purpose  of  resale  is  subject  to  the  whole- 
sale sales  tax  rate,  but  any  other  sale  of  a  baby  chick  would  be  subject  to 
the  retail  sales  tax  rate. 

28  March  1960 

Taxation;  Sales  and  Use  Taxes;  Sales  by  Foreign  Corporation 
Through  Independent  Contractors 

A  foreign  corporation  making  sales  in  this  State  of  tangible  personal 
property  through  independent  contractors  or  brokers  is  required  to  collect 
and  remit  to  the  State  the  use  taxes  on  such  property. 

10  September  1959 

Taxation;  Sales  and  Use  Tax;  Tax  Paid  on  Purchases  of  Lubricants, 
Repair  Parts  and  Accessories 

Claim  for  refund  made  pursuant  to  the  provisions  of  G.  S.  105-164.14  for 
sales  and/or  use  taxes  paid  on  purchases  of  lubricants,  repair  parts  and 
accessories  by  a  carrier  of  persons  or  property  in  interstate  commerce, 
where  the  firm's  operations  within  North  Carolina  are  100  per  cent,  should 
be  denied. 

10  March  1959 

Taxation;  Sales  and  Use  Tax;  Well  Drilling  Equipment;  Truck  Upon 
Which  Equipment  Is  Mounted 

Sales  of  well  drilling  machinery  and  equipment  to  persons  engaged  in 
the  business  of  drilling  water  wells  for  others  are  not  classified  as  whole- 
sale sales  for  the  purpose  of  sales  tax.  Trucks  upon  which  are  mounted 
well  boring  apparatus  are  excluded  from  the  1  per  cent  tax  rate  and  the 
$80.00  limitation  under  the  Sales  and  Use  Tax  Article  but  are  subject  to 
the  3  per  cent  rate  as  special  mobile  equipment. 
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UNIVERSITY  OF  NORTH  CAROLINA 

4  February  1959 

University  of  North  Carolina;   Public  Purpose;   Fraternity  Houses; 

Constitution 

The  proposed  fraternity  housing*  project  at  North  Carolina  State  College, 
under  the  provisions  of  Article  19  of  Chapter  116  of  the  General  Statutes, 
is  for  a  public  purpose,  is  in  the  public  interest,  and  is  not  violative  of  N.  C. 
Constitution,  Art.  1,  §  7,  which  prohibits  the  conferring  of  special  priv- 
ileges and  emoluments  not  in  consideration  of  public  service. 


VITAL  STATISTICS 

17  July  1959 

Vital  Statistics;  Birth  Certificate;  Change  of  Names;  Birth  in  N.  C. 

Not  Essential 

It  is  not  essential  for  a  child  to  have  been  born  in  this  State  in  order  to 
take  advantage  of  the  procedure  set  forth  in  Chapter  101  of  the  General 
Statutes  relating  to  change  of  names. 

7  January  1959 

Vital  Statistics;  Birth   Certificates;    Change  of  Name;    Deceased 

Person 

There  is  no  statutory  procedure  for  changing  the  name  of  a  deceased 
person. 

22  July  1959 

Vital  Statistics;  Birth  Certificates;   Court  Order  Changing 

Certificate 

A  deputy  register  of  deeds  or  an  assistant  register  of  deeds  would  have 
the  same  power  as  the  register  of  deeds  to  perform  notarial  acts  pursuant 
to  G.  S.  130-57  in  connection  with  birth  certificates  and  should  sign  his 
name  and  the  name  of  the  register  in  substantially  the  following  form : 
John  Doe — Register  of  Deeds 
Richard  Roe— Assistant   (or  Deputy) 

16  November  1959 

Vital  Statistics;  Birth  Certificates;  Public  Inspection 

G.  S.  130-70  specifically  provides  that  the  records  (birth  and  death  cer- 
tificates) kept  by  the  Register  of  Deeds  "shall  be  open  to  public  inspection". 
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WEAPONS 

6  June  1960 
Weapons;  Carrying  Concealed 
A  person  may  not  carry  a  weapon  concealed  on  or  about  his  person. 

29  December  1958 

Weapons;  Sale  op  weapons;  Permits  required  of  purchaser  and 
subsequent  donee 

G.  S.  14-402  covers  the  sale  as  well  as  receipt  of  a  weapon  as  a  gift.  A 
purchaser  is  required  to  secure  a  permit  from  the  clerk  of  court  of  his 
county  and  a  subsequent  donee  is  required  to  secure  a  permit  from  his 
county  also.  G.  S.  14-315  prohibits  the  sale  of  weapons  to  minors,  and  a 
clerk  of  superior  court  could  not  lawfully  issue  a  permit  to  a  person  under 
21  years  of  age. 

8  October  1958 

Weapons;  Switchblade  knives;  Manner  Used 

A  switchblade  pocket  knife  is  not  considered  a  deadly  weapon  within  the 
meaning  of  G.  S.  14-269.  The  manner  in  which  it  is  used  must  be  considered 
in  determining  whether  it  is  a  deadly  weapon  or  not. 

24  March  1959 

Weapons;  Switchblade  knives;  Possession  or  Sale  of  Switchblade 

knives 

There  is  no  general  law  which  would  authorize  a  board  of  county  com- 
missioners to  prohibit  the  possession  or  sale  of  switchblade  knives  in  the 
county. 


WELFARE 

6  July  1959 
Welfare;  Adoptions;  Brother  and  Sister  as  Petitioners 

Co-petitioners  who  are  brother  and  sister,  rather  than  husband  and  wife, 
are  not  deemed  proper  petitioners  for  an  adoption  proceeding  under  Chapter 
48  of  the  General  Statutes. 

24  September  1959 
Welfare;  Adoption;   Illegitimate  child;   Release  of  punitive  father 

Under  the  provisions  of  Chapters  48  and  49  of  the  General  Statutes  the 
punitive  father  of  an  illegitimate  child  who  is  under  court  order  to  support 
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the  child  is  not  automatically  released  from  further  compliance  with  the 
court's  order  upon  legal  adoption  of  the  child  by  the  mother  and  the  man 
who  she  later  marries. 

8  July  1958 

Welfare;  Adoption;  Minors;  Adoption  of  Child  of  Foreign  Birth  by 
Resident  of  North  Carolina 

Under  the  provisions  of  Chapter  48  of  the  General  Statutes,  the  fact  that 
a  child  is  a  citizen  of  a  foreign  country  would  not  prevent  its  adoption  m 
this  State. 

1  July  1958 

Welfare;  Adoption;  Minors;  Consent  to  the  Adoption  of  a  Foundling 

Under  the  provisions  of  G.  S.  48-9  where  the  parents  of  a  child  cannot  be 
located,  consent  to  its  adoption  may  be  given  by  a  next  friend  appointed  by 
the  court  of  adoption  upon  a  finding  of  fact  that  there  is  no  person  qualified 
to  give  consent. 

23  July  1958 

Welfare;  Joint  Meeting  of  County  Commissioners  and  Welfare  Board; 
Organization  of  Meeting 

In  order  to  have  a  joint  meeting  of  the  county  board  of  commissioners 
and  the  county  board  of  welfare,  pursuant  to  provisions  of  G.  S.  108-38,  a 
quorum  of  each  board  should  be  present.  That  requirement  being  met,  each 
individual  member  of  either  board  present  at  the  joint  session  has  one  vote. 
The  presiding  officer  should  be  chosen  by  the  members  present  at  the  joint 
session. 

27  April  1960 

Welfare;   Licensing  of  day  c\re  facilities;   Responsibility  of   State 
Board  of  Public  Welfare  as  to  unlicensed  facilities 

Under  the  provisions  of  G.  S.  110-49  the  State  Board  of  Public  Welfare 
would  be  the  proper  agency  to  report  to  the  solicitor  for  appropriate  action 
day  care  or  other  facilities  which  continue  to  operate  without  a  license 
from  -the  State  Board  of  Public  Welfare. 


2  December  1959 

Welfare;  Old  age  assistance  lien;  Agreement  of  Lien  by 
Recipient;  Failure  of  recipient  to  sign  agreement 

The  old  age  assistance  lien  established  by  G.  S.  108-30.1  is  created  by 
operation  of  law  and  constitutes  a  valid  lien  against  the  real  property  of 
the  recipient  and  a  claim  against  the  estate  of  such  recipient  for  all  old  age 
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assistance  grants  paid  to  him  from  and  after  October  1,  1951.  The  failure 
of  the  recipient  to  sign  an  agreement  of  lien  does  not  affect  the  validity  of 
the  lien. 

30  July  1958 

Welfare;  Old  Age  Assistance  Lien;  Cancellation  of  Lien 

Under  the  provisions  of  G.  S.  108-30.1,  real  property  may  be  released 
from  the  effects  of  an  old  age  assistance  lien  only  by  a  sale  under  a  court 
order  or  by  cancellation  upon  repayment  of  the  entire  amount  of  assistance 
furnished  the  recipient  from  and  after  October  1,  1951. 

16  September  1959 

Welfare;  Old  age  assistance  lien;   Conveyance  of  real  property  by 
recipient  and  husband  during  life  time 

Under  the  provisions  of  G.  S.  108-30.1  a  lien  on  real  property  which  has 
been  conveyed  to  a  third  party  by  the  recipient  of  old  age  assistance  and 
her  husband  can  be  reduced  to  judgment  and  execution  made  on  such  judg- 
ment on  the  death  of  the  recipient  even  though  the  husband  of  the  recipient 
continues  to  occupy  the  property  as  a  home  place. 

24  November  1958 
Welfare;   Old  age  assistance  liens;   County  commissioners;  Judicial 

SALE    OF  decedent's    LAND    TO    MAKE    ASSETS 

Under  G.  S.  153-9,  Subsection  15,  boards  of  commissioners  of  counties 
for  the  purpose  of  collecting  the  obligation  secured  by  an  old  age  assistance 
lien,  may  properly  bid  at  a  sale  of  real  property  by  an  administrator. 

23  October  1958 
Welfare;   old  age  assistance  liens;   dower  interests,-   conversion  to 

PRESENT  cash  VALUE  UPON  PARTITION  PROCEEDINGS 

Where  an  old  age  assistance  recipient  occupies  a  homesite  under  an  unal- 
lotted dower  right,  and  partition  proceedings  culminate  in  sale  of  the 
property,  the  old  age  assistance  lien  does  not  attach  to  portion  of  sale 
proceeds  representing  present  cash  value  of  dower  interest. 

12  August  1958 

Welfare;  Old  Age  Assistance  Lien;  Funds  Received  for  Land  Taken 
by  Eminent  Domain;  Attorney's  Fees 

Where  a  portion  of  land  subject  to  an  old  age  assistance  lien  (G.  S.  108-30.1 
through  108-30.3)   is  taken  by  the  city  for  street  purposes,  and  where  the 
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devisee  of  the  land  retains  legal  counsel  in  connection  with  an  arbitration 
proceeding  to  determine  the  value  of  the  land  so  taken,  it  is  proper  for 
the  county  commissioners  to  accept  the  arbitration  award,  less  reasonable 
attorney's  fees,  and  apply  it  on  the  claim  secured  by  the  old  age  assistance 
lien. 

8  October  1959 

Welfare;  Old  age  assistance  lien;  Priority;  Ad  valorem  taxes 

The  lien  for  ad  valorem  taxes  takes  priority  over  a  lien  for  old  age  as- 
sistance, and  where  real  property  is  sold  at  a  tax  foreclosure  sale  the 
purchaser  at  the  sale  takes  a  fee  simple  title  to  the  property  free  and  clear 
of  all  liens,  including  the  lien  for  old  age  assistance. 

10  November  1959 

Welfare;  Old  age  assistance  lien;  Priority  of  liens;  Deed  of  trust; 

Improper  indexing 

A  deed  of  trust  against  the  real  property  of  a  recipient  of  old  age  as- 
sistance, which  was  recorded  prior  to  the  attachment  of  the  lien  for  old 
age  assistance  but  not  indexed  in  the  name  of  the  recipient,  the  actual  owner 
of  the  property  covered  by  the  deed  of  trust,  is  insufficient  compliance  with 
the  provisions  of  G.  S.  161-22  to  give  notice  to  third  parties  of  the  lien  against 
the  recipient's  property,  and  is,  therefore,  subordinate  to  the  lien  for  old 
age  assistance. 

10  December  1958 

We;lfare;  Old  age  assistance  liens;  Public  assistance;  Effect  of  three 

year  limitation 

Where  a  county  files  in  apt  time  an  old  age  assistance  claim  with  the 
administrator  and  foregoes  action  to  enforce  the  old  age  assistance  lien 
against  property  in  the  estate,  the  three  year  factor  in  the  proviso  in 
G.  S.  108-30.1,  may  serve  as  an  effective  bar  to  an  action  to  enforce  the 
lien,  but  does  not  bar  the  claim  itself  or  the  obligation  of  the  old  age 
assistance  recipient's  estate. 

8  January  1960 

Welfare;  Uniform  Reciprocal  Enforcement  op  Support  Act; 
Responsibility  of  Solicitor  or  Prosecuting  Attorney  under  Act 

There  are  no  duties  placed  upon  the  Solicitor  of  the  Judicial  District, 
the  Prosecuting  Attorney  of  an  inferior  County  Court,  or  the  County  At- 
torney to  initiate  an  action  in  this  State  on  behalf  of  a  plaintiff  seeking 
support  under  Chapter  52A,  entitled  the  "Uniform  Reciprocal  Enforcement 
of  Support  Act."  G.   S.  52A-10.1  does,  however,  make  it  the  duty  of  the 
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Solicitor  or  other  official  who  prosecutes  criminal  actions  for  the  State  in 
the  court  acquiring  jurisdiction  to  appear  on  behalf  of  the  plaintiff  in 
proceedings  under  the  Act. 


WILLS  AND  ADMINISTRATION 

25  November  1958 

Wills  and  Administration;  Construction;  Vested  Remainder;  Effect 
OF  adoption  of  surviving  issue 

A  child  seized  of  a  vested  interest  in  lands  under  a  will  and  later  the 
subject  of  adoption  proceedings  would  not  be  divested  of  ownership,  in  spite 
of  the  language  of  G.  S.  48-23  Sub-section   (a). 


24  June  1960 

Wills  and  Administration;  Decedent's  Estates;  Lapsed  Legacies 

Wherein  G.  S.  31-42.1  provides  that  a  legacy  does  not  lapse  "but  passes 
to  such  issue  of  the  legatee  as  survive  the  testator"  in  cases  where  the 
legatee  is  issue  of  the  testator  or  would  have  been  a  distributee  of  the 
testator  had  there  been  no  will,  the  quoted  language  constitutes  a  limitation 
upon  the  operation  of  the  section,  and  where  all  other  conditions  are  met 
but  the  predeceasing  legatee  leaves  no  issue  surviving  the  testator  G.  S. 
31-42.1  does  not  operate  and  the  legacy  lapses. 

11  July  1958 

Wills  and  Administration;  Probate  of  Will  of  Non-resident 

Construing  together  Article  IV,  Section  1  of  the  Constitution  of  the 
United  States,  Title  28,  Section  1738  of  the  United  States  Code  Annotated 
and  G.  S.  31-27,  it  is  thought  much  the  safer  practice  to  require  the  pro- 
duction of  an  exemplified  copy  of  a  will  probated  in  another  jurisdiction 
rather  than  for  the  Clerk  to  order  recorded  a  certified  copy  and  the  probate 
proceedings  taken  thereon. 

HUNTER  V  KELLY,  92  NC  285 

LUMBER  COMPANY  v  HUDSON,  153  NC  96 

VANCE  V  GUY,  223  NC  409 
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ZONING 

14  August  1959 

Zoning;  Cotenant  as  Protestant;  Area  Directly  Opposite  Extending 
One  Hundred  Feet  From  Street  Frontage 

Under  G.  S.  160-176,  the  owner  of  a  %  undivided  interest  in  a  lot  directly 
opposite  property  which  has  been  petitioned  to  be  rezoned  is  not  a  proper 
protestant.  Warren  v  Borawski,  (1944),  130  Conn.  676,  37  Atl  2d  264. 

Property  that  does  not  meet  the  standard  of  having  street  frontage 
directly  opposite  without  any  intervening  property  is  not  to  be  considered  in 
the  area  of  protest,  the  area  of  protest  being  that  property  which  has 
street  frontage  directly  opposite  the  property  being  rezoned. 
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North  Carolina 

STATE  BUREAU  OF  INVESTIGATION 

Department  of  Justice 

Raleigh 

November  1, 1960 

P.  0.  Box  2828 
Walter  F.  Anderson 
Director 

Honorable  T.  W.  Bruton 

Attorney  General  of  North  Carolina 

Raleigh,  North  Carolina 

Re:  Biennial  Report 

Dear  Mr.  Bruton: 

There  is  submitted  herewith  the  Biennial  Report  for  the  State  Bureau  of 
Investigation  covering  the  Fiscal  Years  1958-59  and  1959-60. 

During  the  past  biennium  the  Bureau  complied  with  4,043  investigative 
requests  of  which  3,440  were  successfully  completed.  In  addition  to  the 
investigative  work,  53,590  technical  services  were  rendered  to  our  State 
and  local  law  enforcement  agencies. 

The  present  staff  of  the  Bureau  totals  forty-two  which  includes  the  Director, 
two  Supervising  Agents,  twenty-one  Special  Agents,  six  Technicians — in- 
cluding two  Chemists,  one  Handwriting  Expert,  one  Ballistics  Expert,  and 
two  Fingerprint  Experts — a  Supervisor  of  Records,  four  Stenographers, 
one  Clerk,  two  Clerk-Typists,  and  one  Key  Punch  Operator. 

On  behalf  of  the  staff  and  the  Special  Agents,  I  wish  to  express  our  ap- 
preciation for  the  fine  cooperation  given  the  Bureau  from  the  Executive 
^Departments  of  the  State,  Sheriff's  Departments,  Police  Departments, 
Solicitors,  Judges,  Clerks  of  Court  and  various  other  law  enforcement 
agencies. 

With  kindest  personal  regards,  I  am 

Sincerely  yours, 
Walter  F.  Anderson 
Director 

WFA/rem 
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10 
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The  following  shows  sources  of  requests  and  types  of  work  for  the  Fiscal 
Year  1959-1960: 


Offonsps 
Assaults    . . . 
Burglary    . . . 
Forgery- 
Embezzlement 
Homicides    . . 
Largeny    .... 
Robbery     . . . 
Sex  Offense   . 
Technical    . . 
Special 
Investigations 
TOTALS:      '940         654  45  36  7  416  5  1        2,094 

The  following  shows  sources  of  requests  and  types  of  work  performed  by 
the  Technical  Division  for  the  Fiscal  Year  1959-1960: 

Execu- 

Technical  Sheriffs'        Police        way       Solid-                     live          Cor- 

F'-m  nations Depts.  Dept.        Patrol        tors       Judges     Depts.        oners       Misc.      Totals 

Fingerprint 

Examinations    4,082 

Firearms      363 

Document 

Examinations    844 

Chemical  Lab. 

Exam  nat.ons 604 

Psychograph 

Tests  134 

Photographs 

Printed     4,395 

TOTALS:  lU.4a2    10,466    613     287 0   2,453    348   1,515  26,164  ~ 

The  following   shows   sources   of  requests   and   types   of  work  for  the 
Fiscal  Year  1959-1960: 

High-  E.xecu- 

Technical  Sheriffs'        Police         way  Solici-  tive         Cor- 

Examinations  Depts.  Dept.        Patrol  tors       Judges      Depts.       oners       Misc.     Totals 

iungerprint 
Examinations 
Firearms    .... 
Document 
Examinations  . 
Chemical  Lab. 
Examinations 
Psychograph 

Tests     

Photographs 
Printed    .... 
TOTALS:      .. 

The  following   shows   sources   of  requests   and   types   of  work  for   the 
Fiscal  Year  1958-1959: 

High-  Lxecu- 

Sheriffs'  Police  way  Solici-  tive  Cor- 

Offenses Dent.  Dept.  Patrol  tnrs  Judges  Depts.  oners  Misc.  Totals 

Assaults 9  2  2  1  —  1  —  —  15 

Burglary 94  21  1  —  —  1  —  —  117 

Forgery    30  23  2  5  —  5  —  —  65 

Homicide     36  5  —  6  —  1  1  —  49 

Larceny    94  28  8  —  —  6  —  —  136 

Robbery 391  155  2  1  —  3  —  —  552 

Sex    Offense    12  2  —  4  —  3  —  —  21 

Technical     262  284  22  5  —  188  1  3  765 

Special 

Investigations    69 52 7 9 1  88 — 3  229 

TOTALS:     997  572  44  31  1  296  2  6  1,949 


Police 
Dept. 

High- 
way 
Patrol 

Solici 
tors 

3,300 

178 

75 

— 

2,019 

— 

— 

974 

268 

35 

149 

— 

— 

3,846 

270 

252 

575 
152 

— 

— 

8,032 
693 

681 

— 

579 

4,123 

589 

173 

936 

3,639 

71 

— 

— 

354 

385 

175 

— 

9,323 

7,410 
365 

3,337 
34 

— 

— 

— 

— 

— 

98 

10,747 
497 

791 

1,118 

— 

78 

— 

884 

— 

802 

3,673 

967 

367 

151 

11 

— 

463 

— 

184 

2,143 

56 

68 

— 

— 

— 

— 

— 

38 

162 

5,215 

3,850 

— 

— 

— 

1,139 

— 

— 

10,204 

14,604 

8,774 

151 

89 

0 

2,486 

0 

1,122 

27,426 
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SUPERIOR  COURT— YEAR  1958— STATE  WIDE  CRIMINAL 
BY  MAJOR  CRIME  CLASSIFICATION 

CONVICTIONS 

Offenses 

Sex 

White 

Colored 

Unclassified 

Conv 

Acqt 

Nol 
Pros 

Other 

Cnnv 

Acqut 

Noi 
Prnt! 

Other 

Conv 

Acqt 

Nol 
Pros 

Other  1 

Assaults — 2707 

M 

F 

338 

17 

59 
1 

100 

8 

8 
0 

546 

80 

84 
24 

98 
18 

3 

2 

61 

13 

36 

3 

2.  Non-Aggravated     

M 
F 

404 
15 

75 
3 

123 
9 

5 
0 

288 
32 

58 
6 

74 
6 

5 
1 

55 

6 

40 

3 

Burglary — 3,593 
Forgery — 1,571 

M 
F 

M 
F 

1900 
13 

810 
109 

67 
2 

14 
3 

121 
3 

81 
1 

9 
0 

0 
1 

1061 
11 

363 

130 

53 
4 

6 
3 

73 
4 

21 
29 

2 
0 

169 
4 

12 
0 

82 
0 

3 

0 

Fraud    &   Embezzlement — 1,010 
M 

F 

595 
34 

39 

1 

80 
4 

3 
0 

93 
21 

10 
i 

17 

1 

1 
0 

55 
4 

4 
0 

41 
0 

6 
0 

Homicide — 511 

M 

F 

97 
4 

0 

32 
3 

1 
1 

151 
26 

55 
12 

13 
3 

1 
0 

25 

14 

15 

0 

Larceny— 2,329 

1.  Auto    Larceny     

M 

F 

326 
3 

10 

1 

27 
1 

1 
0 

151 

12 

10 

0 

28 

6 

13 

0 

2.  Otlier 

M 
F 

702 
19 

63 
2 

111 

7 

7 
0 

475 
40 

53 
5 

68 
9 

4 
2 

80 
9 

11 
1 

64 
2 

0 
0 

Robbeo'— 366 

M 

F 

139 

5 

27 
0 

13 

1 

1 
0 

119 

1 

27 
0 

15 
2 

1 
0 

9 

2 

4 

0 

— 

Sex  Offense — 542 

M 

F 

16 
0 

9 

1 

11 

1 

0 
0 

31 

18 

13 

1 

4 

4 

3 

0 

2.  Commercial    

M 
F 

7 
10 

0 

1 

5 
4 

0 
0 

5 
2 

0 
0 

0 

2 

0 
0 

0 
0 

1 
0 

1 
1 

0  1 

0 

3.  Other    

M 

F 

109 
16 

33 
4 

32 
6 

0 

1 

83 
10 

26 
3 

17 
3 

1 
0 

16 
2 

5 

1 

20 
0 

2 

1 

Pure  Food  and  Drug— 56 

M 
F 

12 
10 

1 
0 

23 
4 

0 
0 

2 

1 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

I 

Motor  Vehicle— 6,527 
1.  Drunken  Driver  

M 
F 

3368 
106 

433 
19 

638 

28 

75 
2 

890 
25 

110 

1 

165 

7 

20 
0 

321 
6 

42 
0 

227 
1 

19 

1 

2.  Other  

M 

F 

M 

F 

10 

410 
9 

1 

52 
5 

1 

108 
2 

1 

18 

1 

5 

207 

7 

0 

28 
2 

2 

39 
4 

1 

11 
0 

1 

52 
1 

1 

5 
0 

0 

168 
0 

0 

26   1 
0 

Domestic  Welfare— 1,155 

Gambling — 112 

M 

r 

42 

6 

35 

1 

16 

3 

1 

0 

2 

0 

3 

3    i 

Prohibition— 1,573 

M 
F 

390 
23 

59 
7 

83 
5 

6 
0 

492 
179 

47 
15 

64 
29 

13 

5 

91 
2 

13 

1 

42 
2 

I    - 

Disorderly  Conduct — 1,677 
1.  Public    Drunltennesa    .. 

M 
F 

863 
36 

53 

0 

71 
4 

23 

1 

219 
15 

13 
0 

23 
5 

3 
0 

20 
0 

0 
1 

11 
0 

^1, 
0     « 

2.  Other    

M 
F 

100 
16 

26 

1 

45 
3 

6 
1 

40 
15 

9 

1 

21 
5 

1 
0 

4 
0 

3 

1 

7 
0 

4 

Other  Oifenses — 2,162 

M 
F 

980 
41 

90 
12 

169 
21 

22 
0 

435 
46 

50 
15 

61 
12 

11 

1 

123 
3 

8 

1 

47 
1 

2  1*9 

TOTALS— 25,891 

O 
r-l 

o_ 
im" 

CD 
CO 

to 

03 

o 

05 

•*»* 

CO 

00 

a>     ^ 

It 

^ 

^ 

35] 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


201 


SUPERIOR  COURT— YEAR  1959— STATE  WIDE  CRIMINAL  CONVICTIONS 
BY  MAJOR  CRIME  CLASSIFICATION 


Offenses 

Sex 

White 

rolored 

Unclassified 

issaults— 2682 

I.  Aggravated 

Conv 

Acqut 

Nol 
Pros 

other 

Conv 

Acqt 

Nol 
Pros 

Other 

Conv 

Acqut 

Nol 
Pros 

Other 

M 

F 

346 
21 

54 
6 

61 
13 

3 

0 

555 

83 

95 
21 

95 
25 

9 
2 

46 

11 

14 
2 

46 
3 

4 
0 

i.  Non- Aggravated   

M 

F 

408 
15 

76 
5 

92 
2 

12 
0 

304 
19 

57 
2 

81 
4 

5 
2 

39 
1 

5 
0 

44 
1 

12 
1 

Jurglarj- — 3&78 

M 

F 

1816 
30 

52 
1 

118 
3 

11 
0 

1206 
15 

43 
3 

97 
3 

5 

0 

186 
3 

20 
0 

63 
2 

1 
0 

•"orgery — 1590 

M 

F 

726 
127 

13 
2 

75 
9 

0 

0 

444 
56 

7 
0 

24 

8 

3 

0 

53 

1 

1 
0 

38 
3 

0 
0 

f^ud  &  Embezzlement — 1085 

M 

F 

533 
55 

54 
0 

95 
8 

7 
0 

176 
9 

14 

1 

22 
4 

2 

1 

40 

1 

6 
0 

56 
0 

1 

0 

lomicide— 634 

M 

F 

114 
10 

76 

1 

25 
2 

1 
0 

213 
36 

45 
18 

15 
4 

2 
0 

22 
0 

24 
0 

26 
0 

0 
0 

,arceny— 1392 

..  Auto  Larceny    

M 

F 

29 

4 

25 
0 

3 

1 

0 
0 

99 
22 

33 
14 

3 

4 

0 

0 

14 
0 

4 

0 

12 
0 

0 
0 

1.  Other 

M 

F 

845 
6 

51 
1 

22 

1 

1 

0 

114 
14 

12 
4 

12 
0 

2 
0 

8 
0 

10 
0 

22 
0 

0 
0 

tobbery — 2686 

M 

F 

1148 
19 

82 
4 

130 

8 

8 
2 

687 
37 

283 

4 

74 

7 

5 
3 

98 
2 

10 
0 

70 
1 

4 

0 

ex  Offense— 622 

,  Rape   

M 

14 

5 

10 

2 

18 

29 

9 

1 

4 

5 

9 

0 

.  Commercial    

M 

F 

154 
108 

34 
31 

44 
35 

2 

1 

13 
0 

1 
0 

3 
0 

0 
0 

15 
0 

7 
0 

18 
0 

0 
0 

.  Other    

M 
F 

8 
7 

2 
2 

9 
4 

1 
0 

5 
2 

3 
3 

2 
1 

0 
0 

0 
0 

0 
0 

0 
0 

1 

0 

nre  Food  and  Drug — 50 

M 

F 

16 

7 

3 

0 

7 
1 

0 
0 

6 
2 

0 
0 

0 
0 

1 

0 

5 
2 

0 
0 

0 
0 

0 
0 

:otor  Vehicle— 6336 

.  Drunken    Driver    

M 

F 

1212 
29 

201 
9 

148 
6 

31 
2 

278 
5 

49 
4 

41 
2 

7 
0 

54 
2 

20 
0 

30 
0 

3 
0 

-   ,  Other    

M 
F 

2071 
71 

189 
5 

617 
29 

39 
4 

620 
19 

54 
0 

132 
1 

22 

1 

215 
5 

18 
1 

84 
0 

6 
0 

•j   omestic  Welfare— 1128 

M 

F 

415 

7 

53 

1 

135 
4 

27 
0 

214 

4 

42 
0 

45 
3 

18 

1 

55 
0 

3 
0 

84 

1 

16 
0 

'   jmbling — 60 

M 

F 

20 
2 

5 
0 

11 
0 

0 
0 

S 
0 

7 
1 

2 

0 

0 
0 

2 
0 

0 
0 

0 
2 

0 
0 

j  •ohiliition — 1422 

M 

F 

394 

23 

28 
4 

74 
3 

8 
0 

444 
122 

36 
21 

81 
18 

21 

7 

61 

12 

9 
2 

51 
3 

0 
0 

sorderly   Conduct— 1873 
'   1  Public  Drunkenness  . . . 

M 

F 

954 
42 

49 

7 

113 

7 

32 
0 

217 
15 

13 
4 

14 
1 

1 
0 

39 

1 

2 
0 

24 

1 

8 

1 

'     Other    

M 

F 

126 
12 

18 

1 

33 

8 

4 
0 

58 
11 

13 

1 

14 
4 

2 
0 

5 
1 

1 
0 

13 
2 

1 
0 

'}  her  Offenses— 2481 

F 

1135 
44 

102 
4 

228 
25 

22 
0 

503 
36 

57 
10 

69 
13 

10 

1 

109 
4 

15 
2 

83 
2 

7 
0 

WALS— 27.719 

IN 

CO 

<N 

02 
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o 
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03 
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INFERIOR  COURT— YEAR  1958— STATE  WIDE  CRIMINAL  CONVICTIONS 
BY  MAJOR  CRIME  CLASSIFICATION 


Offenses 


White 


Unclassified 


Conv       Acqt 


Nol 
Pros 


Tonv      Acqt 


Nol 
Pros 


Otker      Conv 


Nol 
Acqt     Pros      Other 


Assaults— 18.809 
1.  Aggravated     . . 


2.  Non-Aggravated   

Burglary — 2,057 

Forgery — 721 

Fraud  &  Embezzlement — 5,234 

Homicide — 275 


Larceny — 8,395 
1.  Auto   Larceny 


2.  Other  

Robbery— 293 


1086 
93 

833 
236 

359 

8 


155 
34 

2481 
357 

16 

4 

141 
1 

2306 
143 


415 
49 


130 
15 


48 


402 
40 


346 
33 

16 
72 

75 
2 

18 
2 


287 
43 

2 
0 

34 
5 

273 

27 


199 
16 

220 
11 


570 
11 


231 
23 


277 

7 


127 
5 

528 
26 


2932 
630 

4444 
410 

322 

7 


556 

87 


18 
4 

135 
2 

2115 
334 


748 
223 


138 


13 
2 


28 
3 

398 

83 


343 

81 

640 
52 

47 
0 


94 
9 


17 
1 

225 
32 


323 

67 

187 
12 


630 
241 

479 
15 


223 

78 

114 
3 


81 
134 

18 
10 


149    10 
19    — 


48   497 
7    22 


35   182 
2     7 


333   241 

44     9 


50   112 
2     6 


M 

F 

37 
4 

6 
2 

7 

1 

47 

1 

64 
0 

20 
0 

7 

1 

96 
4 

3 

0 

3 

Sex  OfTense— 1,621 
1.  P.ape   

M 

5 

9 

8 

37 

13 

5 

6 

50 

1 

4 

2 

2.  Commercial    .... 

M 

F 

90 
87 

14 
15 

9 
9 

6 
2 

27 
23 

12 

7 

5 
2 

2 

1 

13 
5 

1 
0 

2 
2 

3.  Other    

M 

F 

202 
80 

53 

27 

43 
24 

61 
6 

284 
128 

33 
20 

33 

28 

41 
10 

19 

12 

4 
3 

21 
5 

Pure  Food  and  Drug- 

-33 

M 

F 

11 

1 

2 
0 

4 
0 

7 
2 

2 
2 

0 
0 

0 

1 

0 

1 

— 

— 

— 

Motor  Vehicle— 202,282 
1.  Drunken  Driver   

M 
F 

5253 
235 

784 
35 

328 
16 

553 

27 

1787 
37 

187 
8 

84 

161 
2 

274 
4 

34 

1 

43 

2 

2.  Other    

M 

F 

120830 
12880 

4509 
637 

5702 
753 

884 
44 

32732 
2030 

1448 
123 

2010 
124 

374 
13 

5992 
286 

264 
22 

723 
18 

Domestic  Welfare — 5,580 

417    36     7    22    31 


8    13 


6 

2   — 

23 
0 


M 

F 

1466 
45 

282 
30 

465 
27 

126 

4 

1817 
58 

348 
16 

356 
20 

75 
9 

233 
4 

37 
2 

149 
4 

7 

0; 

Gambling — 1,370 

M 

F 

431 

7 

33 
2 

12 
0 

6 
0 

691 
68 

39 

7 

33 

7 

7 
0 

16 
3 

2 
0 

6 
0 

0 
0 

Prohibition— 14,838 

M 

F 

5131 
268 

490 
46 

302 
29 

194 

11 

4672 
1612 

504 
206 

233 

74 

244 
71 

577 
30 

50 
10 

68 
5 

10 

1 

Disorderly  Conduct — 54,559 
1.  Public    Drunkenness    . . 

M 

F 

24059 
1723 

391 

40 

746 
101 

527 
24 

13320 
1646 

169 
18 

246 
30 

180 
11 

1082 
69 

21 

1 

80 
2 

li 
o! 

2.  Other    

M 
F 

3756 
520 

517 
65 

431 

70 

124 
13 

2541 
765 

345 

98 

230 
63 

44 
5 

302 
31 

49 
6 

84 
9 

4' 
0 

Other   Offenses — 12,870 

M 
F 

4634 
430 

812 
95 

649 
91 

343 
24 

3229 
512 

487 
125 

317 
60 

155 

27 

522 
19 

129 
7 

170 
14 

18' 

1| 

TOTALS— 328,937 
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INFERIOR  COURT— YEAR  1959— STATE  WIDE  CRIMINAL 
BY  MAJOR  CRIME  CLASSIFICATION 

CONVICTIONS 

- 

Offenses 

Sex 

White 

Colored 

Unclassified 

- 

Assaults — 16,731 

1.  Aggravated 

Conr 

Acqut 

Nol 
Pros 

Other 

Conv 

Acqt 

Nol 
Pros 

Other 

Conv 

Acqt 

Nol 
Pros 

Other 

F 

1123 
99 

533 
61 

309 
37 

174 
15 

1701 
335 

463 
128 

274 
41 

219 
27 

190 
13 

73 
4 

75 
4 

10 
10 

2.  Non-Aggravated   

M 
F 

3499 
375 

957 
102 

838 
94 

202 

15 

2557 
225 

674 
91 

455 
32 

122 

5 

255 
12 

103 
6 

171 

8 

15 
0 

Burglary — 2,206 

M 

F 

356 
3 

64 

7 

52 
2 

705 
14 

264 

8 

56 
3 

54 
3 

507 
6 

47 
0 

9 
0 

14 
0 

32 
0 

Forgery — 896 

M 

F 

140 
22 

11 

7 

25 
4 

174 
30 

345 
6 

9 
0 

10 
2 

73 
14 

13 
0 

0 
0 

3 
0 

8 
0 

Fraud  &  Embezslement — 5,903 
M 
V 

3019 
345 

169 
20 

193 
42 

272 
27 

670 

75 

54 

7 

80 
4 

71 
6 

575 
31 

26 
3 

168 
8 

38 
0 

Homicide— 274 

M 

F 

11 
S 

30 

21 

8 
4 

49 
43 

17 
2 

16 
2 

3 
2 

37 

17 

0 
0 

0 
1 

0 
0 

3 
0 

Larceny— 7,576 

1.  Auto    Larceny     

11 
F 

88 
2 

65 

7 

31 
1 

138 

1 

102 
5 

39 
5 

33 
2 

102 

1 

13 
0 

7 
0 

6 
0 

4 
0 

2.  ether  

M 
F 

2300 
161 

365 
37 

262 

15 

316 
20 

1812 
309 

381 
90 

197 
45 

220 

22 

212 
6 

45 

8 

68 
5 

28 
0 

Robbery — 154 

M 
F 

13 
1 

0 

5 
0 

33 
3 

15 
3 

16 
0 

6 
0 

46 
2 

2 
0 

0 
0 

1 
0 

1 
0 

Sex  Offense — 1,724 

1.  Rape     

M 

M 
F 

2 

85 
112 

12 

15 
13 

5 

8 
4 

19 

6 
3 

4 

41 
20 

15 

19 
12 

3 

5 

1 

35 

7 
2 

0 

7 
2 

5 

2 
2 

3 

4 
0 

1 

2.  Commercial    

0 

1 

3.  Other  

M 
-    F 

267 
90 

71 
37 

55 
33 

65 
9 

232 
139 

60 
34 

40 

18 

46 
5 

20 
3 

3 

2 

13 
5 

2 
0 

Pure  Food  and  Drug — 34 

M 

F 

8 

1 

0 
0 

5 
2 

9 
2 

3 

1 

0 
0 

1 
0 

0 
2 

0 
0 

0 
0 

0 
0 

0 
0 

Motor  Vehicle— 258,456 
1.  Drunken    Driver    

M 
F 

8733 
238 

6T5 

48 

373 

15 

542 
21 

2139 
84 

212 
12 

104 

7 

155 
5 

249 

18 

33 

7 

23 
1 

10 
0 

2.  Other    

M 
F 

162227 
13673 

4814 

777 

10952 

841 

874 
46 

35867 
2350 

1584 
133 

3883 
136 

701 
13 

4929 
232 

204 
9 

467 
28 

12 
0 

Domestic  Welfare — 4,434 

M 

F 

1380 
45 

273 
23 

433 
29 

114 
5 

1173 
70 

225 
21 

221 
20 

53 
3 

182 
4 

50 
0 

98 
5 

7 
0 

Gambling — 1,376 

M 

F 

384 

7 

57 
0 

28 
3 

4 
0 

673 
74 

45 

1 

31 
4 

7 
0 

49 
2 

5 
0 

2 
0 

0 
0 

Prohibition— 9,283 

M 

F 

1813 
232 

207 
32 

117 
16 

92 
12 

3822 
1214 

398 
127 

188 
75 

189 
47 

510 
46 

72 

8 

54 
3 

8 
1 

Disorderly  Conduct — 47,323 
1.  Public   Drunkenness    . . 

M 

F 

242S7 
1654 

402 
38 

726 
73 

519 
35 

8592 
1671 

166 
30 

247 
49 

183 
25 

1081 
55 

34 

4 

55 
2 

8 

1 

2.  Other    

M 

F 

2684 
474 

438 
92 

395 
62 

87 
11 

1252 

821 

314 
129 

247 
52 

51 
11 

168 
22 

25 
3 

34 

7 

4 

1 

Other  Offenses— 11,673 

M 

F 

2426 
506 

950 
111 

698 
84 

261 
35 

3598 
538 

874 
98 

397 
76 

183 
8 

480 
14 

144 
11 

152 
6 

23 
0 

« 

t 

TOTALS— 368,043 
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DOMESTIC  RELATION   COURTS— 

YEAR   1958   and 

1959 

Offenses                   Year 

.Sex 

White 

Colored 

UnclassiQed 

Nol 

Nol 

Nol 

Conv 

Acqut 

Pros 

Other 

Conv 

Acqt 

Pros 

Oth?r 

Conv 

Acqut 

Pros 

Other 

Assaults— 1958— 2,644 

1959—2,942 

1.  Aggravated            1958 

M 

10 

7 

5 

5 

25 

4 

16 

0 









F 

6 

2 

2 

0 

13 

8 

4 

2 

— 

— 

— 

— 

1959 

M 

13 

14 

6 

1 

30 

15 

13 

1 

3 

0 

1 

0 

F 

4 

5 

2 

2 

17 

12 

7 

1 

0 

0 

1 

0 

2.  Non-Aggravated     1958 

M 

77C 

245 

314 

26 

666 

172 

207 

4 

6 

4 

5 

0 

F 

23 

21 

14 

1 

15 

22 

11 

2 

0 

1 

0 

0     ! 

1959 

M 

901 

291 

339 

15 

730 

191 

176 

8 

20 

4 

6 

0 

F 

21 

18 

19 

0 

28 

19 

8 

0 







Burglary — 1958 — 0 

1959—9 

1959 

M 

0 

0 

3 

4 

0 

2 

0 

0 

— 

— 

— 

— 

Larceny — 1958 — 3 

1959-1 

1958 

.M 

0 

0 

0 

0 

1 

1 

0 

1 

0 

0 

0 

0 

1959 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

Sex  Offense — 1958 — 20 

1959—32 

1958 

M 

3 

1 

0 

2 

1 

1 

0 

12 

0 

0 

0 

0 

1959 

M 

5 

2 

3 

7 

1 

1 

1 

8 

0 

0 

0 

0 

F 

1 

0 

0 

0 

1 

2 

0 

0 

0 

0 

0 

0 

Motor  Vehicle— 1958— 0 

1959—5 

' 

1959 

M 

0 

0 

i 

0 

0 

0 

1 

0 

0 

0 

0 

0 

Domestic  Welfare — 1958 — 3.322 

1959—3,624 

1958 

M 

1163 

255 

317 

22 

989 

162 

270 

4 

1 

0 

1 

0 

F 

38 

18 

28 

1 

38 

4 

11 

0 

0 

0 

0 

0 

1959 

M 

1153 

273 

352 

18 

1238 

169 

241 

6 

11 

7 

5 

0 

F 

48 

20 

18 

4 

33 

10 

16 

1 

1 

0 

0 

0     j 

Disorderly  Conduct — 1958 — 

152 

1959— 

156 

1958 

M 

If) 

8 

18 

1 

25 

14 

13 

0 

1 

1 

1 

0 

F 

4 

1 

1 

0 

21 

14 

9 

1 

0 

0 

0 

0 

1959 

M 

11 

4 

29 

0 

13 

10 

27 

0 

0 

0 

2 

0     1 

F 

5 

1 

10 

0 

8 

10 

26 

0 

0 

0 

0 

0 

Other  Offenses— 1958— 302 

1959—275 

1 

1958 

M 

100 

11 

22 

2 

75 

^^ 

9 

0 

2 

0 

0 

0     i 

F 

25 

4 

"3 

0 

35 

3 

6 

0 

0 

0 

0 

0 

1959 

M 

86 

13 

12 

1 

28 

4 

1 

0 

0 

0 

1 

0 

F 

54 

6 

9 

2 

41 

11 

6 

0 

0 

0 

0 

0 

TOTALS: 

1958—6.443            1958 

. 

2167 

573 

724 

60 

1904 

410 

556 

26 

10 

6 

7 

0 

1959—7,044            1959 

— 

2302 

647 

806 

54 

2168 

456 

523 

25 

35 

11 

17 

0 

- 

INDEX 
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Adoption    ( See   Welfare) 
Agriculture : 

Fertilizer ;   Simultaneous   Application   of   Registered    &    Unregistered    10 

Food,    Drug   &    Cosmetic   Act ;    Spring    Water 10 

Marketing ;   Production   &   Distribution   of   Eggs    10 

Milk   &   Dairy  Products;   Labeling  of   Cartons ;   Misbranding    10 

Tobacco    Seed    Committee ;    Powers    &    Duties    11 

Uniform  Weights  &  Measures ;  Moisture  Testing  Meters    .  .    11 

Weights    &    Measures ;    Tank    Trucks ;    Inspection     11 

Appropriations ;   General    Assembly   Expenses ;    Printing   Revenue    Act    11 

Architects ;   Practice   of   Architecture 12 

Art;  N.  C.  Museum  of  Art ;  Sales  from  Book  Shop    12 

B 

Bail ;  When  Set  by  Sheriff  or  Other  Officer  Having  Custody    12 

Banks : 

Application   to   Establish   Bank,   Conditional   Approval    13 

Change  of  Bank's  Name;   Authority   of   Commissioner  of  Banks    13 

Checks    Issued    on    Sunday     13 

Commercial  and  Industrial  Banks;   Single   Payment  Loans;   Loan  Fees    13 

Deputy    Commissioner   of    Banks;    Oath   of    Office     13 

Establishment  of  Branch  Bank;  Criteria  of   Comm'r  of  Banks    13 

Examination  Fees;   Authority  to  Reduce  Fees    14 

Excise   Tax 

Inclusion   of   Bad   Debts   Charged   off   Prior   to   1957    14 

Inclusion  of  Income  from  Stock  in  Federal  Reserve  Banks    14 

Form  of  Share  Certificate;   Statement  as  to  Par  Value  of   Each  Share   14 

Saturday   Closing;   Change  from  Five-Day  Week   Back  to   Six-Day   Week    15 

Small   Loans  Act 

Exemptions;    Determination    of    Exemption     15 

Exemptions;    Motor    Vehicle    Loan;    Additional    Collateral     15 

Teller's    Window;    Right   to    Receive    Loan    Payments    15 

Bastardy    (See   Welfare) 

Beer   and  Wine    (See  Intoxicating   Beverages) 

Births    (See  Vital   Statistics) 

Blue   Laws ;    Sunday    Blue    Laws    16 

Boating ;  Fees ;   Authority  of  Dept.  of   Conservation  &   Development    16 

Building  Codes;  Proposed  Swimming  Pool   Code ;   Authority  Bldg.  Code   Council    16 

C 

Cemeteries : 

Authority    of    Burial    Asso.    Comm'r    Over    Public    Cemeteries    16 

Expenditure   of    Administrator    for    Perpetual    Care    17 

Certified   Public   Accountant  Examiners    (See   State    Boards    &    Commissions) 

Chiropractic   Examiners    Board    (See    State   Boards    &    Commissions) 

Citizenship  ;  Loss  Upon   Conviction  of  Felony  ;   Effect  of  Plea  of  Nolo   Contendere    17 

Civil    Procedure 

Civil    Action ;    Claim    and   Delivery ;    Jurisdiction     17 

Claim    and    Delivery ;    Jurisdictioi;    of   Justice   of    Peace    17 

Costs ;     Sheriff's    Commissions    upon    Executions     18 

Courts ;    Service    of    Summons     18 

Enforcement    of  Undertaking   to    Stay    Execution    18 

Inquisition    of    Lunacy    Suit    In   Forma   Pauperis    18 

Motions;   Notice;   Motions  to   Make   New   Parties   Under  G.   S.   1-240    18 

Service   of    Process;    Authority    of   Constable    19 

Service    of    Summons     19 

Sheriff's   Fees  in   Suits  Instituted  In  Forma  Pauperis    19 

Clerks   of   Court    (See   Public   Officers) 

Colleges : 

A  &  T  College;  Scholarships;  Trustees  Without  Authority  to  Remit  Tuition    19 

Appropriations   for   Capital    Improvements,    State   Institutions 19 

Commercial  Fisheries;   Oysters;   Privately-Owned  Beds;   State  Grants    20 

Condemnation    (See   Eminent   Domain) 

Constables    (See  Public  Officers) 

Constitution;    Amendment    of    Constitution 20 

Contractors;    Electrical     Contractors;     Exemptions 21 

Contracts;   Public    Biddin.g;    Effect   of    Fair   Trade   Act .  21 

Coroners    (See   Public  Officers)    ,     . 

Corporations : 

Articles   of  Incorporation;  Duty  of  Sec'y  of   State    21 

Capital    Stock;    Public    Policy     21 

Dissolution;    Failure    to    Commence    Business    22 
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Electric   Membership    Corporations;   Foreign    Domesticated    Corporations    22 

Foreign;    Nonprofit    Corporation;    Domestication;    Exemptions     22 

Nonprofit   Corporations;    Domestication;    Conducting   Affairs    22 

Correction    &    Training    Board    (See    State    Boards    &    Commissions) 

Cosmetic   Arts    (See   State   Boards    &    Commissions) 

Counties: 

ABC    Boards;    ABC   Profits;    Hospitals;    Nonprofit    Hospitals 22 

Appropriation    of    Funds    From   Tax    Sources    23 

Capital    Reserve    Fund    23 

Construction    of    Water    &    Sewer    Lines     23 

County    Agents;   Expenses    of   Attending    Conventions    23 

County    Boundaries;    How    Determined     23 

_     County  Depositories;   Ineligibility   of   Building  &  Loan   Association    24 

County    Fire   Districts;    Purchase    of    Radio    Equipment       24 

County   Supt.    of   Public   Welfare;    Merit    System    Law;    Salary    24 

County    Surveyors;    Appointed   by    Bd.    of    Co.    Commissioners       24 

Drainage  Districts;   Loan   to  District  Authorized;   Gift  Not  Authorized    24 

Electrical    Ordinances;    County    Electrical    Inspectors 24 

Funds   Expended  for  Care  of  Indigents;  Reimbursement  to  Co.  Poor  Fund    26 

Municipalities. 

Hospital  Aid;  Loans  &  Gifts  to  and  From  Counties  &  Cities    25 

Local    Development;    Industrial    Development;    Expenditure    of    Funds     25 

Municipal    Bldg.;    Municipal    Fire    &    Jail    Depts.     25 

Sewer  &  Water  Lines;   Construction  of  Water  &   Sewer  Lines    26 

Public    Administrator;    Number    of     26 

Purchase    of    Equipment    26 

Sale  of  Property  by   Board   of   Education    26 

Sale  of   Surplus   Real  Property   at   Private   Sale    26 

Sewer    Systems;    Extension    of    Municipal    Line 26 

Special    Levy;    Levy    Discontinued;    Use    of    Surplus     27 

Vacancies  on   County   Bd.   of   Elections;    How   Filled    27 

Waiver   of   Governmental   Immunity;    Tort   Liability    27 

County    Commissioners 

Electrical    Ordinances;    County    Electrical    Inspectors     27 

Employment    of    Counsel       27 

Expenditure  of  County   Funds   Outside  of   County    28 

Expenditures;   Expenses  of   Officials   Attending   Conferences    28 

Expenditure   of    Public    Funds;    Public    Purpose      28 

Fire  Districts;    Tax    Levy   on    Petition    Without   Vote   of   People    28 

Local  Development;  Donations  to  Encourage  Location  of  Industry   28 

Poor    Fund;    County    Dept.    of    Public    Welfare     28 

Powers;   Construction  of  Water  &   Sewer  Lines    29 

Right   of   Chairman   to   Vote         29 

Sheriff;    Purchase    of    Automobile   for    Sheriff's    Dept 29 

Zoning   Regulations;    No   Penalties   or   Criminal   Punishment    29 

Courts: 

Appeal  to  Superior   Court  from   Recorder's  Court    30 

Clerks   of   Court;   Entry   of   Judgments    in   Minute  Docket    30 

Criminal   Procedure;   Appeals   from  Justices  of  the   Peace    30 

Domestic   Relations : 

Appeal   to    Superior    Ct.    in    Proceedings    Involving    Delinquency    30 

County-Wide    Court;    Authority    of   Co.    Comm'rs    to    Establish    31 

Disposition   of    Child    Born   of   Female    Prisoner    31 

Justices   of  the   Peace;   Bonds;    Bail   Bonds;    Criminal    Procedure    31 

Justices   of  the   Peace;    Bond   Required   of   Justice   of    Peace    31 

Juvenile   Court;   Abandonment   Proceeding;   Service   by   Publication    32 

Municipal-Co.  Recorder's   Ct.;    County   to   Pay   Fees   Upon   Acquittal    32 

Municipal-Co.   Recorder's   Ct.;  Deputy   &   Asst.   Clerks   Issuing   Warrants    32 

Recorder's   Courts;    Establishment   of   Municipal    Recorder's    Court    32 

Superior    Courts;    Procedure;    Appeal    From    Demurrer         . 32 

Credit  Unions;  Authority  of  Board  of  Directors  of  State  Employees'  Credit  Union    33 

Criminal   Law: 

Abduction    or    Elopement    With    Virtuous    Married    Woman .  34 

Adultery;    Wife   Signing  Warrant   Charging   Husband's    Paramour    34 

Arrest;  Jurisdiction  of  City   Policeman   to  Arrest 34 

Attempted    Suicide 34 

Breaking    and    Entering;    Bear   "Cage" 34 

Breaking,    Entering    &    Larceny;    Vending    Machines 35 

Burglary;   Breaking   into  or   Entering   Houses,   Shops 35 

Carrying    Weapons    Concealed 35 

Concealed  Weapons;   Carrying  in   Automobile 35 

Criminal  Procedure;   Double  Jeopardy;   Conviction   of  Assault 86 

Criminal  Procedure;   Physical  Evidence  of   Crime;   Custody  of  Evidence    36 

.  .     Evidence  -  -  ,.    . 

Abandonment  and  Nonsupport;  Investigation  by  Order  of.  Judge -.,..,....... .,  86 

Admission   Uncorroborated   by    Other   Evidence    ...,.36 

Motor   Vehicles;   Official  Driving   Record    ......  ...  ,\.  . . . . . ......  ,„, '.  36 

Fishing;   County   Residence i , .  37 

Fortune    Telling;    Praying    With    Others ....:.  37 
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Motor   Vehicles;    Former   Jeopardy     37 

Motor  Vehicles;   Operating  Motor   Vehicle  While   License   Suspended    37 

Private  Use  of  Publicly-Owned  Vehicle;   Parking  Vehicles  at  Home  Overnight    38 

Public   Drunkenness;   Local   Laws   Fixing    Punishment    38 

Punishment    for    Assault    When    No    Deadly    Weapon    Used     38 

Pyrotechnics: 

"Checker   Balls"    38 

Exhibition;    Explosive    Caps     38 

Sparklers     36 

Rape;   Statutes  Relating  to  Deaf,   Dumb  &   Blind   Females    39 

Refusal    of    Customer    to    Pay    Taxi    Fares     39 

Sale    of     Bay    Rum     39 

Sentence  Suspended  on  Payment  of  Fine  &  Costs;  Appeal    39 

Trespass      39 

Warrants  Issued  for  Misdemeanors   Over   Two   Years   Old    39 

Criminal    Procedure: 

Amendment  of  Warrant  to  Charge  Second  or  Subsequent   Offense    40 

Appearances  in  Motor  Vehicle  Cases  Through   Agent  or  Attorney    40 

Bail;   Liability   on  Appearance   Bond   When   Continuance   After   Judgment  Allowed    .  .   40 

Deputy    Sheriffs;    Professional    Bondsmen     40 

Indictment 

Breach    of    the    Peace     40 

Murder;    Specification    as    to    Date     41 

Not  Necessary   for    Solicitor  to    Sign    41 

Judgments;    Suspended    Sentences    41 

Jury   Fee   in    Recorder's   Court    41 

Misdemeanors   of    Less    Degree    41 

Motor  Vehicles;   Plea  of  Double  Jeopardy;   No   Operator's   License    41 

Police    Officers    Giving   Citations,   Accepting    Money    42 

Public    Drunkenness   on    Highways     42 

Recorder's   Courts;   Justices   of   Peace,  Amendment  of   Warrants    42 

Searches   and   Seizures 

Search   Warrants;    Execution   of   Search   Warrant    42 

Search    Warrants;    John    Doe    Warrants     43 

Search   Warrant;    Omission   of   Jurat   in    Complaint    43 

Search    Warrants;     Necessity    of    Search    Warrant     43 

Separate  Warrants   for   Speeding  &   Reckless   Driving    43 

Statute  of  Limitations;   Judgments;    Bond   Forfeitures    43 

Transfer  of   Case    From   Recorder's    Court    to    Superior    Ct 44 

Transfer   of   Criminal   Case   by   Recorder's    Ct.  for   Lack   of   Jurisdiction    44 

Use  of  State  Commitment  Form  #830   for   County   Jail    44 

Violation  of   City  Ordinance  With   Regard   to   Stop    Light    44 

Warrants;    Several    Counts    in    One    Warrant    44 

Crop  Improvement  Association    (See   State  Boards   &   Commissions) 


Deaths    (See  Vital  Statistics) 

Deeds   of  Trust    (See   Mortgages   &   Deeds   of   Trust) 

Detectives;    Private  Detectives;    Carrying   Weapons;   Running    Collection    Agcy 45 

Detectives;    Private   Detectives;    Security    Patrol    45 

Divorce;    Mexican    Divorce 45 

Dogs;   Dog  Wardens;    Appointment,   Duties    and   Authorities    45 

Double   Office   Holding: 

Chief  of  Fire  Dept.;  Member  of  bd.  of  Town   Comm'rs;   Comm'r,   Public   Trust 46 

Chief   of   Police   and   Chief,    Fire   Dept 46 

City    Attorney   &   Other    Public   Office    46 

City   Councilman   &   Member  of  Veterans  Commission    46 

City  Manager  &  Member,   State  Stream   Sanitation  Committee    46 

Comm'r   of   E.C.R.H.A.;;    Member,    Bd.    of    CPA    Examiners    47 

Coroner;    District   Pathologist;    County    Medical    Examiner    47 

County   ABC   Officer  &  Deputy    Sheriff    47 

Co.   Accountant;    Chairman,   School   Dist.    Committee;    Member,    Co.    Soil 

Conservation    District     47 

Co.  Attorney  &  Prosecuting  Attorney  of  Recorder's   Ct 48 

County  Comm'r.  and   Chief  of  Police  of  Municipality    48 

■'     County  Tax   Supervisor;   Member  of  City   Council    48 

County   Welfare   Bd.    and   County    Bd.   of   Elections    48 

Deputy  Clerk  of  Superior  Court;  Deputy  Register  of  Deeds   48 

.  '     Deputy    Register   of    Deeds;    Notary    Public    49 

'='     Deputy   Sheriff;  ABC  Enforcement  Officei^;   Chief  Of  Police   .  . : 49 

Deputy  Sheriff;  Attendance  Officer;   Justice  of  the  Peace    49 

Deputy   Sheriff  and   Township    Constable  ''. 49 

Dog    Warden    and    Deputy    Sheriff . . , 4"9 

,^  ■;     Dog  Warden   and  Township   Constable 50 

.vX     Forest    Ranger;    City    Councilman     , 50 

General  County  Court;  District  Recorder's   Court 60 

Justice  of  the  Peace   Holding   Other  Public   Office    50 


208  BIENNIAL   REPORT   OP  THE   ATTORNEY   GENERAL  [VOL. 

Page 

Member,   Board  of  Education;   City   Board  of  Commissioners    60 

Member,   Board   of  Trustees   of  Co.   Hospital   Not   Public   Officer    50 

Member,  Co.   Bd.   of  Education;   Exec.   Bd.,   State  Dept.  of  Archives  &  History    51 

Member,   Co.   Bd.   of   Elections   &   Member  of   Special   School   Dist.   Bd 51 

Member,   Co.   Bd.   of  Health  &  Member  of   City   Council    51 

Member,    Co.   Tax   Equalization   Bd.   &    Co.    Welfare   Bd 51 

Member,    Co.   Welfare   Bd.  &  Member   of   Town   ABC    Board    51 

Member,  Exec.  Bd.  of  Dept.  of  Archives  &  History  &  Register  of  Deeds    52 

Member,    Local    Government    Commission     52 

Member,   Local  School   Committee  &  Member  of   Co.   Bd.   of  Welfare    52 

Member,   Parks   &   Recreation   Commission;   Member,   School   Board    52 

Member,   State  Bd.  of   Dental  Examiners;   Town  Bd.   of  Aldermen;    Co. 

Bd.   of   Comm'rs    52 

Member,   State  Bd.   of  Medical   Examiners   &   Co.   Bd.   of  Health    53 

Memter,   State  Rural   Elect.  Authority   Bd.  &   Parole   Supervisor    53 

Notary    Public;    Coroner 53 

Prosecuting    Attorney,    Co.    Recorder's    Ct.;    Prosecuting    Atty.,    Mayor's    Ct 53 

Regis  rar   of    Elections;    Town   Alderman    63 

School    Principal     54 

Solicitor  of  Co.    Recorder's   Ct.   and   Asst.    District   Solicitor    64 

Solicitor  of  Recorder's  Ct.;  Chairman  of  Co.  Bd.  of  Elections    54 

Solicitor  of  Recorder's  Court;    County   Attorney 54 

Superintendent    of    Hospital;    Town    Alderman     54 

Township    Constable  &   Member  of  Bd.   of   Town   Commissioners    64 

Township    Constable    and    Town    Policeman      65 

Town    Alderman;    Chief  of   Municipal    Fire   Dept 55 

Towii   Commissioner  &   Member  of   Local   School   Committee    55 

Town    Councilman    &   County    Veterans    Service    Officer    65 

Town  Mayor  and  County   Health   Dept.   Employee    55 

Town   Policeman   and  Deputy   Sheriff    56 

Trus'ee  of  County   Hospital;   Judge  of  Recorder's   Court    56 

Veterans    Service   Officer;    Civil   Defense   Director    56 

Drainage   Districts    (See  Municipal   Corporations) 

Driver's   License    (See  Motor   Vehicles) 

E 

Education;   Community  Colleges;   Sabbatical  Leave    56 

Elections 

ABC  Election;   Time  for  Holding    66 

Adoption   of  Loose  Leaf  Registration   System  &  New  Registration    67 

Certain  Special   Elections   May   Be   Held  on   Date   of  Gen'l   Elec 57 

Filing   Fee   for   Unexpired    Term      57 

Justices   of   Peace;    Residence   Requirements    67 

Name   To   Be  Used   On    Ballot        57 

Primaries;   Constitutional   Law;   Grandfather   Clause    58 

Primaries;    Eligibility    to    Vote    58 

Procedure   When    No   Candidate   Nominated  in   Primary    58 

Residence;     Registration     58 

Sanitary  Districts;   Members   of    Board;   Write-in   Votes    58 

Special    Election    for    Industrial    Development    Tax     59 

"Straw"    Vote      59 

Voters;    Qualification   &  Registration   of   Voters    59 

Write-ins    at    Primaries     59 

Eminent    Domain;    Condemnation;    Special    Proceedings;    Public   Utilities    69 

Eminent   Domain;   Urban   Redevelopment   Commission     60 

Escheats;   Univ.  of   N.    C;   Liability   for  Ad   Valorem   Taxes    60 

Es  ates;    Estate   by   Entireties;   Tax    Judgments    Against   Husband    60 

Executors   &   Administrators: 

Action    for   Wrongful  Death;    Damages;    Conflict   of   Laws    60 

Conviction  of  Felonious   Slaying  of  Husband   Bars  Widow's  Right  to  Administer    ....  61 

Distribution    Under    G.    S.    28-149(5)       61 

Final    Accounts;    Compelling    Accounting  61 


Fees;    Witness    Fees;    Minimum   Wage   Law    61 

Fines  and  Forfeitures;   Fines  Paid  into  School   Fund    62 

Fire   Departments : 

Powers   &  Duties  of  Members  of  Fire  Department    62 

Rural    Fire    Department 62 

Rural  Fire  Protection;  Condemnation  of  Buildings    62 

G 

Game   La'ws: 

Fishery  Inspectors;  Power  of  Arrest .". 68 

Fishing;    Fishing    From    Highway .  63 

Fishing;     Licenses;     Residence    Requirements 68 

F'-^i'ri'j--   pv-'vp+e    Poids:   Wha+    Constitutes    Private    Pond    63 
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Game   Animals    in    Captivity    63 

Hunting    With    Pistol;    Weapons     63 

Gasoline   and    Oil    Inspection;    Branding    Gasoline    64 

Governor;  Term   of   Office;    Succeeding   Self   in    Office    64 

Guardians;   Bonds;   Personal   Sureties;   Estate  in   Excess   of  $100.00    64 

Guardians;   Clerk   of  Court;   Examination  of   Assets    64 

H 

Health: 

Compulsory   Polio  Immunization;   County   Board  of  Health    64 

Compulsory    Polio    Immunization;    No    State    Statutes     65 

County   Boards  of  Health;   Rules   &  Regulations    65 

District    Bd.   of    Health,    Authority      65 

District   Bds.    of    Health;    County    Appropriations    65 

District   Health    Depts.;    Composition    of    Board    65 

District    Health   Depts.    Ex-Officio   Member    66 

Immunization  of   Children;   "Booster"   Shots   Before  Entering   School    66 

State   Board   of   Health: 

Grants-In-Aid   to   Counties;    Local   Health   Dept.    Expenditures    66 

Health    Reports;    Reporting    of    Cancer             66 

Maternal  &  Child  Health  Program  &  Crippled  Children's  Program   67 

Merit  System  Council;   Federal   &   State  Local  Health   Grants-In-Aid    67 

Sanitary  Districts;   Creation   of   New  District    67 

Sanitary  Districts;   Extension   of   District        67 

Venereal  Disease;   Treatment  of  Minor  Without   Parent's   Consent    67 

Vital    Statistics;    Death   Certificates;    Charges   by    Physicians    67 

State    Laboratory    of   Hygiene;    Water    Examination    Tax     68 

Highways : 

Highway   Commission 

Rights   of   Way;    Cost    of   Removal    of   Utilities     68 

State-Owned   Motor   Vehicles;   Liability   Insurance    68 

State   Personnel;    Employee    Training    68 

Railroads;    Parallel    Encroachments        68 

Rights  of  Way;  Fires;  Permit  Therefor   69 

Sirens   on   Buildings   Within   50  Feet  of  Highway    69 

Hospitals : 

Application  of  Article  13B  of  Chapter  131  of  General   Statutes    69 

County   Hospital;   Discount   for  Employees,    Medical   Staff   &  Dependents    69 

Use   of   Gifts    69 


Indians;   Indian   Antiquities;   Authority   of  Hospitals   Bd.  of   Control    70 

Inebria+es;    Petition   for  Examination;    Signature  of  Minor   Children    70 

Insane  Persons  and  Incompetents: 

Acceptance   of    Patients    Charged    With    Misdemeanor    70 

Commitment 

Observation;     Probation      70 

State  Hospitals;   Authority  of  Justice  of  Peace    71 

Sudden    or    Violent    Mental    Disorder     71 

Veterans    Administration    Hospital     71 

Disclosure  of   Information    Concerning   Status    to   Press    71 

Final  Commitment;   Persons  Already  in  Hospitals  71 

Guardians;   Certificate  of  Lunacy   Issued   by  Supt.  of  Hospital    72 

Inebriates;  Fees  for  Commitment        72 

Parent  and  Child;  Adult  Child;  Liability  of  Parent  for  Maintenance    72 

Persons   Already  in   Hospitals;   Adjudication   of   Persons      72 

Voluntary  Commitments;   Appointment  of  Guardian  Under  G.  S.   35-3    72 

Insurance: 

Authority   Over   Bail   Bond    Companies;    Comm'r   of   Insurance    73 

Authority   Over   Nonresident,   Foreign    Liability   Ins.    Companies    73 

Liability    Insurance    for    State-Owned    Vehicles     73 

Licensing  Agents;    Agents    of   Merged    Companies       73 

Licenses  for  Procuring   Policies   in  Unlicensed   Foreign   Companies    74 

Real    Estate   Title   Insurance    Companies;    Organization;    Capital       74 

Real  Estate   Title   Insurance   Companies;   Organization;   Mutual   Companies    74 

State  Property   Fire   Insurance   Funds;   Investments      74 

State  Property  Fire  Insurance  Fund;  State   Property   Located   in   Building    75 

Intoxicating   Beverages : 

Beer  and  Wine;   "Cooking   Sherry"    75 

Confiscation   of   Vehicles;    Rights   of  Innocent  Lienholders    75 

Net   Profits   From  ABC   Stores      75 

Possession  of   Property   Designed    for  Manufacture   of   Liquor    76 

Unfortified  Wine;  Issuing  Customs  Permit  &  Shipping  Into  This  State   76 
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Jails   and   Jailers: 

Jails   Maintained   by   Subdivisions   of   State;    Supervision    &    Inspection    76 

Municipal  Jails;    Duty   of   Municipality   to    Provide   Jail    76 

Jurors : 

Compensation   of  Jurors;   Juror   Excused   From   Serving    77 

Jury  Duty;    Exemption;   Medical,    Dental  &   Allied   Professions    77 

Justices  of  the  Peace   (See  Public  Officers) 

L 

Labor : 

Art.   10,   Ch.   95,   Gen'l   Stat.;   Monopolies  &  Restraints  of  Trade    77 

Dept.    of    Labor;    Regulation    of    Employment    Agencies     78 

Minimum  Wage  Law 

Coverage;    Taxi    Driver    Employees    Not    Exempt     78 

Division  of  Vocational  Rehabilitation    78 

Exemptions ;   Persons   Employed   in   Activities   of  Educational,    Charitable 

Organization 79 

Exemptions;    Wages;    Employers    With    Several    Branches     79 

Farm  Laborer  or  Farm  Employee;   Peanut  Shellers   Performing   Services    80 

Outside    Salesmen;    Helpers;    Definition    "Employee"    80 

Public  Employees   Prohibited  From  Becoming   Members  of  Unions    80 

Right-to-Work  Law  ;  Agency  Shop  ;  Right  of  Labor  Union  to  Exact  Dues   80 

Trade  Unions;   Right  of   Person   to  Work;    Duty   of   Employer    81 

Landlord    and    Tenant;    Ejectment    Proceedings     81 

Lotteries : 

Bingo    : ,  81 

Operation    of  Lotteries   by    Civic   Clubs . "  81 

Sa'es    Promotion    Schemes;    Consideration .  82 

Shooting  for  Beef  or  Other   Prizes    82 

What    Constitutes    a    Lottery     82 

M 

Marriage: 

Inter-Racial    Marriage  Restrictions 83 

Licenses : 

Correction   of   Names  of   Bride's   Parents   on   Marriage   Licenses    83 

Health   Certificates;  Time  Within  Which   Physical   Exams  Must  be  Made    83 

Place   Where  Marriage    Should    Take   Place    83 

Marriage   Between   a   Half-Breed   Caucasion-Jap   &   Half   Breed   Negro-Jap    83 

Medical    Certificate;    Form    of    Certifica'e                   84 

Physicians;   Osteopaths;    Marriage   Health    Certificates    84 

Qual'fications  for   Marriage;    Epilepsy   as   Bar      84 

Validity   of   Marriage   Between   a   Jap-National   &    American    84 

Vital    Statistics;    Issuance  of  Marriage   License;    Evidence   of   Age    84 

Medical   Care    Commission    (See   State   Boards   &   Commissions) 

Merit   System    Council: 

Counties'    Salary    Raises     85 

Holding   Merit    System    Exams    85 

Regulations;  Accrued  &  Earned  Annual  &   Sick  Leave  Credits    85 

Salary   Schedule ;   Co.  Health   &   Welfare  Depts 85 

State   Personnel   Act;    State   Bd.   of   Health;   Asst.   State  Health  Director    85 

Milk    Commission    (See   State    Boards    &   Commissions) 

Minimum  Wage  Law   (See  Labor) 

Mortgages : 

Deeds    of   Trust;    Cancellation    86 

Deeds    of   Trust;    Cancellation     86 

Deeds   of   Trust;    Cancellation   by   Cestui    Que   Trust 86 

Motor   Vehicles: 

Accep  ance   of   Plea   of   Nolo    Contendere    86 

Accident    Reporting     86 

Accident  Reporting ;  Auto  Accidents  Occurring  on   Private  Property    87 

Amendment  to  G.  S.   20-88  (c)  ;   "Farm  Trucks"   &   "Trailers"  ;   Limitations    87 

Boat     Trailers      87 

Computation   of   Gross   Revenue   Tax;    Deductions;   Rental   Payments    87 

Computing   Gro.ss   Revenue;   Deductions         87 

Constables;   Authority   to  Investigate  Motor  Vehicle   Accidents    88 

Dealers;  Aiding   &  Abetting   in   Violation  of  Financial  Resp.   Law    88 

Dealers    &    Manufacturers    Licensing    Law 88 

Dealers;  Negligent  Operation   of   Subsequent  Owner    88 

Directional   Si.jjnals;   Registration  &  Operation   With  Defective   Signals    89 

Driver's   License: 
Chauffeur : 

Bus    Operator     89 

Delivery  of  Coal    89 

Delivery  Vehicle  Operators;  AirpIaYies  Landing  on  Highway    89 
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Drivers  of  Dirt  and  Gravel  Dump  Trucks    89 

Drivers   of   Privately-Owned    Ambulance    90 

Operators  of  State-Owned   Vehicles    90 

Driving   After    License    Suspension    Has    Expired    90 

Driving  After    License   Suspended   or   Revoked:    Financial    Responsibility    90 

Driving  After  License  Suspended;  Minimum  Fine;  Driving  Under  Influence   90 

Driving   Motor   Veh'cle    While    License    Suspended    or    Revoked 

Elements  of   Offense  91 

Driving  Motor  Vehicle  While  License  Revoked;  Motor   Grader    91 

Driving  Motor  Vehicle  Without  Operator's   License;    Learner's   Permit 91 

Driving  Motor  Vehicle  With  Learner's   Permit;   Licensed   Driver   Intoxicated    ....    92 

Members   of   Armed   Forces;    Operation    After    Suspension    ;  .  .  .  .    92 

Midget    Cars    Operated    by    Minors     92 

Nonadjudicated    Mental    Patient   Released    From    State    Hospital    92 

Punishment;   Suspension  of   Statutory   Minimum    Sentence    92 

Registration   &   Drivers'    Licenses   Required   for   Midget   Vehicles      93 

Safety   &   Financial   Responsibility   Act   of   1953;    Definition    "Judgment"  .        93 

Second  Offense  of  Driving  Under  Influence  More  Than  3  Yrs.  After  1st  Offense   .  .   93 
Second   &  Third   Offenses   of  Driving  Under   Influence   More  Than   3   or 

5  Yrs.  After  1st   Offense  94 

Second,  Third  &  Fourth   Offenses  of  Driving  Af*^er  License  Suspended    94 

Servicemen;    Operation    on    Expired    N.    C.    License      94 

Suspension;  Speeds  in  Excess  of  55  &  60  Mi.   Per  Hour    94 

Suspension   of  Licenses;   Using   One   Conviction  of   Reckless   Driving    95 

Duty  to   Stop   in   Event  of   Accident   or   Collision;   Aiding;    Abetting    95 

Equipment   and  Construction: 

Brakes         95 

County-Owned  Vehicles  Producing  Fog  or   Smoke  Screens    95 

Maximum  Length  of  Vehicle    96 

Mufflers  96 

Red   Lights   on    Vehicles  of   Rescue   Squads    96 

Red  Lights  &  Sirens  on  Automobiles  Owned  by  Members  of  First-Aid  Crew    ....   96 

Red  Lights   &   Sirens;  Use  by   Constables    96 

Width  of  Pick-up   Truck      97 

Farm  Truck  Travelling  From  One   Part  of  Farm  to  Another  on   Highway    97 

Financial    Responsibility    Act   of    1957;    Commissioner's    Authority     97 

Financial   Responsibility    Act    of    1953;    Suits    in    Forma    Pauperis     97 

Former    Jeopardy     97 

Funeral   Processions;    N.   C.    Statutes  in    Relation   Thereto    98 

Highway   Patrol;   Fees  for  Seizure   of   Vehicle  Transporting   Illegal  Whiskey    98 

Investigation  of  Accidents   in  Municipalities;    Sheriff  &   State   Hwy.   Patrolmen    98 

Justices  of  the  Peace;  Jurisdiction  Over  General  State  Speed  Laws    98 

Learner's   Permit;   Necessity   for   Licensed   Operator   to   be   Awake      98 

,    Members   of  Armed   Forces;    Operation    After   Revocation    or   Suspension    99 

Midget  Automobiles;  Definition  of  Motor  Vehicle  ...  99 

Midget    Automobiles;    Proof    of    Financial    Responsibility;    Registering     99 

Midget  Racers   as   Motor  Vehicles;    Sunday   Races      99 

Municipal  Corporations;  Jurisdiction  of  Mayor  Over  Speeding    100 

Municipal    Regulations;    Military    Personnel;    City    License   Tags     100 

Necessity   of   Obtaining   Driver's    License    for    New    Residents    100 

Nonresidents;    Commuting   From    One   State   to   Another  100 

Nonresidents;  Operation  of  Vehicles  in  this  State  Under  Foreign  Plates    100 

Nonresidents;    Title    and    Registration     101 

Point   System;    Allowing   an   Unlicensed    Operator   to   Operate    Vehicle    101 

Point   System;   Violation   of  Municipal   Ordinance    101 

Registration  Pla*es;  New  Residents  101 

Registration    Plates;    Nonresident;    Display    of    Plates    101 

Registration;    Nonresidents;    Foreign    Corporation     102 

Regulation    of    Parking    on    Campus     102 

Rental   Charges   for   Demonstrators        102 

Resident  Corporation;   Registration   of  Tractors   &  Trailers  in   N.   C 102 

Revocation   of   License  for  Second   Conviction    102 

Rules   of   the   Road: 

Applicability   of  Rules    of   Road   to    Servicemen    103 

Commission  of  Motor  Vehicles   Offense  in  Two   Counties   at   One  Time    103 

Driving    Under    Influence    of    Intoxicants     103 

Firemen   Directing   Traffic   in    Rural   Areas      103 

Highway   Speed    Limit   for   Tractor-Trailer   Units    104 

Hit   and   Run    Statutes;    Dogs     104 

Motorist   Must    Stop    for    School    Buses     104 

Overtaking    and    Passing;    Improper    Signals     105 

Racing    on    Streets    &    Highways      105 

School  Bus  Making  Left  Turn  with   Stop  Signal   Out    105 

Speeding;   Speed- Watch   Operations    105 

Speeding;   Tractor  Without  Trailer    105 

Speed   Limits   in   Business  &   Residential   Districts    106 

Speed    Limit;    Public    College   Activity    Bus     106 

Speed    Restrictions;    Municipal    Corporations    106 
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Speeding;   Steering  an  Auto  Which  is   Being   Pushed    106 

Stopping    for    Stop    Signs;    G.    S.    20-158     106 

Sirens  and  Flashing  Red  Lights  on  Autos  Owned  by  Members  of  Rural  Fire  Dept.    .    107 

Sirens  and  Red  Lights  on  Privately-Owned  Vehicles  107 

State-Owned    Motor    Vehicles;    State    Hwy.    Comm.;    Liability    Ins 107 

Stop   Sign   Ordinance;    Reporting   Violation;    Parking    Ordinance    107 

Title   and    Registration 

Dealers;  Use  of  Dealer's   Plates  in   Sale  of  Farm  Tractors    107 

Drivers'    Licenses;    Midget    Cars    Operated    by    Minors    108 

Drivers'    Licenses    Required    for    Midget    Cars    108 

Farmers    108 

Fees,    For   Hire;   License    Taxing   of   Property    Hauling    Common    Carriers    108 

Fees,  For  Hire;  License  Taxing  of  Property   Hauling   Common   Carriers    109 

Midget   Motor   Vehicles    Operated  on   School    Grounds,    Parking   Lots    109 

Nonresidents     109 

Nonresidents     109 

Towed,   Drawn   or   Pushed    Vehicles;    Speed   Restrictions    110 

Trailers    &   Semi-Trailers;    Special    Mobile    Equipment     110 

Trailers    Licensed    For    Less    Than    2,500    lbs;    Turn    Signals    110 

Vehicle   Financial   Responsibility   Act   of   1957;    Application    to   Owner    Ill 

Vehicle    Financial   Responsibility   Act  of   1957;    Certificate   of    Ins Ill 

Municipal   Corporations: 

Acquisition  of   Property   Outside  of  City   Limits   for   Garbage  Disposal    Ill 

Acquisition   of  Streets,    Sidewalks,   Sewerage   Systems,    etc      Ill 

Annexation  of  Territory;  Right  of  Nonresident  Property  Owner  to  Vote    112 

Appointment    of    Town    Electrical    Inspector;    Fees     112 

Appropriations : 

Armory    Construction;    N.   C.   Nat'l.    Guard    112 

Funds  From  Tax  Sources  for  Nat'l.  Guard  Armory  Construction    112 

Nontax    Funds       113 

Public   Funds   to  a   Junior   Patrol   Organization    113 

Authority   to   Borrow  Municipality's   Proportionate    Part   of  Street   Assessment    113 

Authority   Over   Employees   of   Municipal   Corporations;    Trade  Unions    113 

Au*^hority   of   Town    to    Compensate   Constable    for    Services    114 

Automobile   Mileage   Allowance    114 

Building   Regulations;  Ordinances  Governing  Installation   of   Flues    114 

Commissioners   of   Public    Trust;    Alderman    Serving   as   Recreation   Director    114 

Commissioners   of    Public    Trust;    Trading    for    Own    Benefit    114 

Counites;    Sale   of   Real    Property    114 

Counties;   Sewer    &    Water   Lines    115 

Drainage   Districts: 

Duration     of     Charter     115 

Loan   to   District   Authorized;    Gift    Not   Authorized    115 

Powers    and    Duties     115 

Drainage    Facilities      115 

Elections;    Residence    as    a    Qualification    to    Vote    115 

Exclusion    of    Area    From    Municipal    Boundaries     116 

Expenditure    of    Surplus    Funds     116 

Extension    of    City    Limits       116 

Extension   of   Corporate  Limits;    Extension    Beyond    County    Limits    116 

Fire  Protection;  Rural  Fire  Protection  Districts   116 

Fiscal  Control;  Annual  Audits;   Requirements    116 

Inspection    of    Heating   Units    and    Systems    117 

Investment   of   Funds;    Federal    Savings   &    Loan   Associations    117 

Libraries;   Acceptance  of   Property   for   Library    Purposes    117 

Library     Tax      117 

License    Taxes;    Rental    Cottages    and    Apartments     117 

Local    Improvements;   Petitions;    Sufficiency    117 

Meetings;    Minutes    of    Meetings     118 

Municipal   Finance   Act;    Transfer  of   Surplus   Between   Funds    118 

Municipal  Taxation;   Tax   Levy   for   Benefit   of  Chamber  of   Commerce    118 

Necessary    Expenses;    Joint    Contribution    by    Citizens    &   Municipality    118 

Newly    Annexed     Territory;    Ad     Valorem     Taxation     118 

No    Right    to   Exchange    Real    Estate    118 

Officials;    City    Clerk;    Plan    "D"    Form    Government     119 

Ordinances: 

Incorporation   of  Standards   by  Reference 119 

Parking    Me  ers    on    Street    &    Off    Street     119 

Requiring  Removal  of  Weeds  &  Trash  From  Lots    119 

Re<;tricting   Taxicabs   to   Models   Later  Than   1955    120 

Validity   of   Ordinance   Requiring  Motor   Boat    Operators  to   Get    Permit    120 

Paving   Streets;   Assessments    120 

Plan    D    Form   of    Government     120 

Port   or   Wharf    Facilities;    Expenditure    of    Public   Funds    120 

Powell   Bill;   Allocation    Based   on    Population     121 

Powell   Bill;   Expenditure  of   Funds  on    State   Highway  System   Streets    121 

Prisoners      121 

Public   Purpose;    Advertisement   of   Municipal    Facilities    121 

Public    Utilities;    Gas    Pipeline;    Franchises    &    Easements    121 
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Residence    Requirements    Town    Policemen     121 

Revenue  Bonds;  Certificate  of  Public  Convenience  &  Necessity    122 

Sewer   &   Water   Facilities;   Streets    122 

Special  Assessments;   Release  &  Discharge    122 

Streets 

Acquisition   of   Streets    122 

Control    of    Parking    Within    Municipality     122 

Grade  Crossing   With   Railroad    Tracks    123 

Improvement    Project     123 

Police    Powers     123 

Subdivisions;    Dedication     123 

Taxation : 

City   License   Tax  on   Peddlers   of   Ice   Cream    123 

Exemptions   Based   on   Failure  to    Furnish    Utilities    124 

License   Tax    on    Out-  of-Town    Wholesalers     124 

Personal    Property    Taxes;    Automobiles     124 

Privilege   License    Tax    Against    Piped   Gas    Company    125 

Use  of  Municipal   Building   by  Justice  of  the  Peace    125 

Utilities 

Department   of    Public    Works    125 

Deposits    for    Electric    Service     125 

Error   in   Electric   Bill     126 

Water   Bills;    Failure   to    Pay   Water   Bill    126 

Water    and    Sewer    Charges;    Nonpayment    of    Bills     126 

N 
Notaries   Public    (See  Public   Officers) 


Oaths;    Official   Oaths;   Who   May   Administer    126 

Old  Age  Assistance  (See  Welfare) 

P 

Paroles   Board    (See  State   Boards   &   Commissions) 

Personnel  Dept.;   State   Personnel   Dept.;    Exemptions;    Source   of   Funds    126 

Physical    Therapists;    Grandfather    Clause;    Effect    of    Taking    Exam    127 

Physical   Therapy;    Registration;   Comity   or   Reciprocity;    New   Mexico    127 

Physicians;    Practice    of    Medicine;    "Naturopathy"     127 

Plumbing   &   Heating    Contractors    (See   State   Bds.    &    Commissions) 

Prisons   &   Prisoners;    Pardon   &    Parole;    Second   or    Subsequent   Award   of  Money 

to     Parolee 127 

Prisons    &    Prisoners;    Prison-Made    Signs;    Sale    Thereof     128 

Probate  &   Registration;   Conditional    Sales   Contracts;   Acknowledgement    128 

Probation;    Out-of -State    Supervision    of    Probationer;    Interstate    Compact    128 

Probation;   Revocation   of   Probation;   Effect  of   Probationer   Leaving   State    129 

Public  Officers: 

Clerks    of   Superior    Court: 

Annual    Reports     129 

Attendance  Upon   Office;   Leaves  of  Absence    129 

Auditing    of   Executor's    Accounts;    Final    Accounting    130 

Commissions;    Fines    and    Penalties    180 

Criminal    Procedure;    "Real"    Evidence;    Custodian     130 

Fees;   Certification   of  J.   P.   Warrants    130 

Filling     Vacancy     130 

Jurors'  Book;  "Card  and  Index"  System  Not  Legal  Substitute    131 

Obligation  to  Accept  Funds   From   Another   Clerk  of   Court    131 

Requirement  That  Instruments  Accepted  for   Probate  Shall  Show  Name    131 

Commissioner  of   Public   Trust;    Contracting  for   Own    Benefit    131 

Conimissioner  of   Public   Trust;    Contracting  for  Own    Benefit    131 

Constables: 

No    Right   to   Appoint    Deputy    132 

Sheriff;    Use   of   Jail   by    Constable    132 

Vacancies   Filled  by    Board   of   County   Commissioners    132 

Coroners: 

Authority    to    Request    Physician    to    Perform    Autopsy    132 

Inquests;  Jurisdiction  in  Coroner  of  County  of  Death    132 

Mileage    Expense    132 

Justice  of  the   Peace: 

Appointment  of  Deputy  Sheriff  as  Justice  of  the  Peace    133 

Authority   to   Release    Prisoner    on    His    Own    Recognizance;    Bail    133 

Authority   to   Suspend   Judgment    133 

Criminal    Procedure;    Subpoenas    in    Criminal    Cases     133 

Criminal   Process;   Town   Police  Officers;   Justice   Residing  Out  of   Town    133 

Daily    Deposit    Law     134 

Issuance  of  Warrants;   Cases  Returnable  Before  County   Court    134 

Jurisdiction     in     Civil     Matters     134 
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Jurisdiction;   Fraudulent  Disposal  of  Mortgaged  Personal   Property    134 

Marriages;     Witnesses     134 

Notaries     Public;     Appointments     134 

Public    Records;    JP    Proceedings    Not    Secret    or    Confidential    135 

Qualification     Fees      135 

Residence   Requirements;    Elections    135 

Right  to  Act  as  Bondsman        135 

Sentence   and    Punishment;    Minimum    Fine    135 

Municipal    Corporations;    Officer    Trading    With    Himself     135 

Municipal     Police;     Residence     Requirements      136 

Notaries    Public;    Company    Employee;    Authority   to    Notarize    136 

Notaries;  Insurance  Agent  Taking  Acknowledgements   on  Instruments    136 

Notaries;    Person    Under    Twenty-One    Cannot    Serve    136 

Register   of   Deeds : 

Authortiy    to    Change    Marriage    Record     137 

Minor  May  Not  Qualify  as  Asst.  or  Deputy  Register  of  Deeds    137 

Notarial  Acknowledgements   With   Respect  to   Birth   Certificates    137 

Sheriffs : 

Deputies;     Bond     Requirement     137 

Deputy   Sheriffs;   Motor  Vehicles   Laws;    Illegal    Parking    137 

Fees;   Execution   Sales;   No   Statutory   Allowance   for   Auctioneer    138 

Public   Records;   Examination;   Records   Relating  to   Confiscation   of  Liquor    138 

Public  Records;   Police  Blotter;  State  Bureau  of  Investigation   Records    138 

Public   Utilities : 

Bus   Act;    Authority   of  Municipality   to   Regulate   Schedules    139 

Bus    Act;    Exemptions;    Taxicabs    139 

High  School  Activity   Bu^es;    Jurisdiction   of  Utilities   Commission    139 

Natural    Gas;    Right    of    Eminent    Domain       139 

Sewerage  Systems;  Jurisdiction  of  Utilities   Commission    139 

Sight-Seeing   Boats;    Jurisdiction    of   Utilities    Commission    140 

Telephone;     Concessions  140 

Telephones;    Concessions;    Franchises     140 

Truck    Act;    Exemptions;    Private    Carriers     140 

Utilities    Commission;    Appearances;    Representatives    of   REA    140 

Utilities   Commission;    Jurisdiction    Over   Public    Paging    Service    141 

Water;  Jurisdiction   Over   Sale  By   Paper   Company  to   Sanitary   District    141 

Public  Welfare    (See   Welfare) 

Purchase    and    Contract;    Carolina    Charter    Tercentenary    Commission     141 

Pyrotechnics    (See    Criminal   Law) 

R 

Real   Estate  Licensing   Board    (See   State   Boards   &   Commissions) 
Real  Property: 

Assessment  of  Real  Property    141 

Easement    of    Electric    Membership     Corporation     141 

Residence;    Requirements    for    Payment   of    In-State   Tuition    142 

Retirement: 

Law    Enforcement    Officers'    Benefit    and    Retirement    Fund: 

Eligibility   for   Membership   in   State   Employees'   Retirement   System    142 

Transfer   from   Local   Governmental   Employees'   Retirement    System    142 

Local   Governmental   Employees   Retirement    System: 

Eligibility   for    Membership;    County    Jailer        143 

Firepien's   Pension   Fund;   Eligibility  for  Membership  in  Both  Systems    143 

Mental    Health    Clinics;    Personnel     143 

Raleigh    Redevelopment    Commission     143 

Retirement   Allowances;    Income    Tax    Exemption     143 

Retirement    of    Municipal    Employee;    Re-employment     143 

Teachers'    and   State  Employees'    Retirement    System: 

Law    Enforcement    Officers'    Benefit    Fund 144 

Licensing   &   Examining    Boards;    Effective   Date   of    Coverage    ; 144 

Member   Benefit   Checks.    Endorsement   by    Attorney-in-Fact    144 

No   Right  to  Assign  Benefits;   Use   of  Power  of  Attorney    144 

Pensions;    Service   in   Armed   Forces    in   World   War  I    145 

Schools;    Taxation;    Local    Supplemental    Salaries     145 

State   Prison   Employees,    Compulsory   Retirement    145 


Sanitary  Districts: 

Acquisition   of   Property;    Eminent  Domain    145 

Extension    of    Boundary    Lines;    Effect    of    New    Law    145 

Ex'ension   of   Boundary;    No   Authority   to   Extend   by    Contract    146 

General  Powers;  Legislative  Powers  Subsequent  to  Creation  of  Dist 146 

Service    Charges 146 

State    Highway    Commission;    Rights-of-Way     146 

Schools : 

Administrative   Unit   Boards   of   Education    147 

Authority  to   Purchase  Activity   Bus 147 
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Construction    of    Garage;    Counties     147 

Co.  Bd.  of  Education   Entering  Into  Indemnifying  Agreement    147 

Driver   Training;    Eligibility   of    Students     147 

Educational    Advantages    for    Children    of    War    "Veterans     147 

Eminent    Domain     148 

Fines    and    Forfeitures;    Parking   Meter    Receipts     148 

Night    Watchman;    Power    to    Arrest    148 

Right  of   Resident   to   Attend    Schools   of   N.C.;   Residence    148 

Sale   of    Abandoned    School    Property 149 

Selection     of    School     Site     149 

Social  Security;    Status   of  Cafeteria   Employees    149 

Special  Tax  Election   in   Administrative   Unit    149 

Teachers'    &    State    Employees'    Retirement    System;    Taxation     149 

When  Plans  and   Specifications  Required  to  be  Designed  by  Architect;    Engineer    ...    150 
Searches  and  Seizures    (See  Criminal  Procedure) 
Sheriffs    (See    Public    Officers) 
Small   Loan  Act    (See  Banks) 
Social    Security: 

Coverage;    County    Agricultural    Extension   Agents;    Home    Economics    Agts. 

Clerical     Employees      150 

Morrison     Training     School     Physician     150 

Schools;    Status    of    Cafeteria    Employees    150 

Status    of    Volunteer    Firemen  150 

Town  Employees;   N.   C.    Public  Employees'   Social   Sec.   Agcy 151 

Solicitors    (See  Public   Officers) 
Special   Assessments : 

Estates;  Unpaid   Installments;   Division   &   Sale  of   Lots    151 

Street  Improvement;    Erroneous   Estimate   Estoppel    151 

State   Boards    &   Commissions: 

Board   of   Chiropractic    Examiners;    Meaning   of   Word    "Clinic"    151 

Burial    Asso.;    Perpetual    Care;    Cemeteries;    Animals     152 

Certified    Public    Accountants : 

Educational   Qualifications   of   Applicants   for   CPA   Exam    152 

Eligibility   to   Take   Exam;    Requirement   as   to   2   Years   College    152 

Cosmetic   Arts : 

Cosmetic    Art   School;    Completion   of   1,000    Hrs.    Work    152 

Examiners;   Licenses;   Hair   Stylist;   Manicurists    152 

Manicurists;    Necessary    to    Have    Cosmetic    Arts    License     153 

Hospitals    Board    of    Control;    Staff    Physicians     153 

Legislative    Bldg.    Commission     153 

Medical    Care   Commission : 

Grants-in-Aid;    Non-Profit    Hospitals     153 

Hospitals   &   Related   Facilities;    Construction    Nursing    Homes    153 

Hospital    Licensing    Act;    Nursing    Homes;    Infirmaries     154 

Loan  Funds;   Regulations  as  to   Repayment    154 

Nonprofit  Hospital;   Grants  of  State  &   Fed.   Funds    154 

S*:udent    Loan    Program;    Interest    Charges;    Cancellation   of   Loan    154 

Personnel     Department;     State;     Exemptions  154 

Physical   Therapy;   Registration;    Comity   or   Reciprocity    155 

Plumbing   &    Heating   Contractors: 

Electrical;    Licensing    Board;    Restrictions    on    Licensees     155 

Exemptions;    Person    Doing    Own    Work     155 

Who  May  Sign   Bids      155 

Real   Estate  Licensing   Board: 

Attorneys;    Exemptions     155 

License  Renewal  Certificate;  Use  of  Original   License  Number    156 

Licenses;   Renewal  of  Licenses;   No  New  Written   Exam  Required    156 

Members   of   Board;   Travel   Expenses    156 

Members   of   Board;   Travel   Expenses    156 

Sale   of   Florida    Real   Estate   Through    Advertisement    156 

Use  of   Board  Funds;    Publication   of   Bulletins;    Real   Estate   Clinics    157 

Stream   Sanitation   Committee;   Pollution   Abatement;    Lowering   Quality   of  Waters    .  .  157 
Wildlife   Resources   Commission: 

Boating    Safety   Act   of    1959;   Operation    of   Watercraft    157 

Fishing  Laws   and  Regulations;   What  Constitutes  a  Private  Pond    157 

State    Board    of    Health     (See    Health) 

State  Hospitals;   School  for  the  Deaf  at  Morganton;  Costs    157 

State   Legislative   Bldg.    Commission    (See  State   Boards   &    Commissions) 
State   Property : 

Aquatic    Plant    Control;    Authorization    for    Contracts    158 

Real    Property;    Estate   by   Base    Determinable    or    Qualified    Fee    158 

State  Stream   Sanitation   Committee    (See   State   Boards   &    Commissions) 
Statutes : 

Construction;    Amendments    to    Chapter    117    of    General    Statutes     158 

Construction;    Validity   in    Part   &   Invalidity    in    Part    158 

Streets    (See  Municipal  Corps.);  Subdivisions;  Dedication;  Withdrawal 
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Taxation : 

Ad   Valorem : 

Airport  as  a   Necessary   Governmental  Expense    159 

Assessment;    Municipalities    Lying   Within    Two   or  More   Counties    159 

Assessment;    Ratios;    Time    of    Adoption     159 

Assessment;  Transmission   Lines  of  Power  Companies    169 

Banking    Associations;    Trust    Companies;    Bldg.    &    Loan    Asso 159 

Collection : 

Commissions;    Prepayments     160 

Garnishment;    Employer;    Liability     160 

Garnishment;     Limitation      160 

Levy;    Duty   of  Sheriff   to   Assist   Tax   Collector    160 

Liens    Against   Personal   Property 160 

Detachable   Stock   Purchase  Warrants   Not   Subject  to  Intangibles   Tax    160 

Enforcement     161 

Exemptions : 

Agricultural    Fair;    Private    Recreation    Club     161 

Benevolent  &  Charitable  Associations    161 

Cafeteria  Owned   &  Operated   by   a   Theological    Seminary    161 

Church    Property     161 

Educational,    Charitable    or    Benevolent    Institutions     162 

Educational    Institution     162 

Farm     Products     162 

Land  Acquired  by  College  and  Held  for  Stadium  Purposes    162 

Land   Adjacent  to   College   Campus    162 

Lodge  Bldg.  of  County   Peace   Officers  Asso 162 

Municipally-Owned     Parking    Lot     163 

Personal    Property;    Banks     163 

Personal     Property;     Educational     Institutions      163 

Personal    Property;    Farm    Products     163 

Property    Held   by    Charitable   Organization    163 

Property    Owned   by    American    Legion    163 

Real    Estate;    Business    College     164 

Real   Estate;    Owned   by   Fraternal   Order    164 

Real    Estate;    Property    Held   by    Educational    Institutions     164 

Real    Estate;    Property    Owned    by    Educational    Institutions    164 

Real    Property    Held  by   Municipal    Redevelopment   Comm 164 

Real   Property;    Property   Held   for   School   Purposes    164 

Real    Property;    Property    of    Fraternal    Orders     1>5 

Records   of   Tax    Exempt    Property    165 

Specially  Constructed  Housing  Unit  Furnished  Disabled  Veteran   166 

Stockpiled    Sand    and    Gravel    165 

Wearing  Apparel,   Household  &  Kitchen   Furniture,   Tools    165 

Foreclosure: 

Costs;    Attorney's    Fee    166 

Sales;  Resales  by  County   166 

Services    by    Publication     166 

Statute    of    Limitations     166 

Lease    of   Air    Force    Property    167 

Levy  of  Property   Acquired  After  Listing  Date    167 

Lien;     Life    Tenant       167 

Liens;    Personal    Property     167 

Lien   of   Personal    Property;    Taxes   on    Realty;    Discharge    167 

List    Takers;    Qualification    of    List    Takers    167 

Listing;    Penalty   for   Failure   to   List    167 

Listing;    Presentation   of   Deed    Before   Registration    168 

Maximum    Municipal    Rate      168 

Military    Reservations;   Property    Leased   to   Private   Parties    168 

Municipal: 

Necessary    Expenses;    Street    Lighting     168 

Newly    Annexed    Territory    168 

Newly    Annexed    Territory    168 

Newly    Annexed    Territory     169 

Newly  Annexed  Territory;   Exemption  for  a   Specified  Time    169 

Special   Recreation   Tax;    Effect  of   Prepayment    169 

Personal   Property: 

Chicks     169 

Machinery;    Uniform     Valuation     170 

Procedure    in    Listing     170 

Power   of   Board   to    Compromise    170 

Real  Property;   Date  as   of  Which   Listed    170 

Real  Property;    House   Trailers        170 

Refunds;   Erroneous  Listing;   Corrections    171 

Revaluation : 

Emp:oyment   of    Experts    171 

Equalization      171 

Non-Revaluation    Year    171 
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Participation    by   Municipalities    in    Expenses    171 

Statute    of    Limitations;    Beginning    of    Tax    Period    171 

Tax    Sale    Certificates;    Interest    172 

Taxable    Situs : 

Personal  Property: 

Automobiles     172 

Automobile   &   House  Trailer    172 

Corporation    Automobiles     172 

Goods    Owned   by    Foreign    Corporation 172 

Leased    Automobiles     172 

Mobile    Construction    Equipment     173 

Office     Machines     173 

Property    in    Transit     173 

Property  Owned  by  Foreign   Corporation    173 

TV    Sets    Placed   in   Hotels   &   Motels    173 

Trucks      174 

Trucks      174 

Trucks      174 

Trucks      174 

Trucks;    Leased    to    Nonresident    174 

Telephone    Companies;    Rolling    Stock     175 

Valuation : 

Appeals  to  State  Board   of  Assessment    175 

Real     Property;     Reassessment     175 

Unsold   Lots      175 

Banks;   Excise  Tax;   Inclusion  of  Bad  Debts   Charged   Off   Prior  to  1957    175 

Banks;   Excise  Tax;   Inclusion   of  Income  From  S*ock   in   Fed.   Res.   Banks    175 

Federal  Taxation;  Federal  Income  Taxes;  Levy  Upon  Salaries    176 

Franchise: 

Deduction    From    Surplus    &    Undivided    Profits    176 

"Doing    Business";    Domestication     176 

Refunds;    Merger    of    Corporations     176 

Water    Companies     176 

Gasoline: 

Exemptions : 

Gasoline  Used  in  Vehicles  of  State  School  for  Blind  &  Deaf    177 

Housing    Authorities    177 

Sales  to  Public  Schools  by  Dealer  Not  Holding  State  Contract    177 

School   Bus    Owned   by    City   Administrative  Unit    177 

Vehicles   Owned  by    School   Bd.   &  Assigned  to    Supervisory   Personnel    177 

Gallon  Tax;  Application  for  Refund  on  Gas    178 

Refunds;    Counties    and    Municipal    Corps 178 

Gift: 

Annual  Exclusion;  Gift  of  Future  Interests  in  Property    178 

Gift  of  Real   Estate  to   Wife  &  Husband    178 

Income : 

Administration;  Assessment  Rolls 179 

Deductions: 

Alimony    Payments;   Written    Separation    Agreements    179 

Amortization    of    Cost    of    Pollution    Abatement    Facilities     179 

Contributions  to  Local  Group   of  A  A    179 

Donations    to    Municipalities;    Municipal    War    Mem'l     179 

Funeral    Expenses    for    Wife    180 

Liability     Insurance    on     Personal    Auto     180 

Medical   Expenses;   Insrrance   Against   Illness    or   Accident    180 

Summer     School     Expenses    of     Professors     180 

Exemptions: 

Gross    Income;    Head   of   Household    180 

Military    Service    Pay     181 

Gross   Income: 

Dividends;    Return    of    Capital       181 

Exclusions;   Interest  on  Federal  Tax  Refunds    181 

Includibality  of  Unemployment   Compensation    181 

Value   of   Meals   or   Lodging   Furnished    by   Employer    181 

Military    Retirement    Pay    Taxable;    Exemption;    Disability    Pay     182 

Nonresidents;    Officers    of   U.    S.    Pub.    Health    Ser.     182 

Residence;    Bonus    Payments    Received    After    Becoming    Resident     182 

Withholding   Tax   From   Wages   of  Ministers    182 

Inheritance : 

Apportionment  of  Proceeds  of  Sale  of  Land    183 

Exemptions : 

Class    A    Beneficiaries;    Grandchildren     183 

Stepchild:    Step    Grandchild .183 

Gross    Estate;    Right  to   Designate   Beneficiary    183 

Partnerships;    Partnership    Property    183 

Intangibles    Tax : 

Accounts    Receivable;    Notes    Payable    by    Auto    Dealer    184 

Accounts    Receivable;    Notes    Payable    to    Acquire    Working    Capital     184 
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Ad  Valorem  Taxation;  Detachable  Stock   Purchase  Warrants    184 

Money    on    Deposit    by    Trustee    in    Bankruptcy     184 

Money    on    Hand;    Accounts    Receivable;    Bonds,    Notes     185 

License  Tax: 

Amusement   Taxes;    Gross   Receipts    Tax;    Basis    185 

Art    of    Healing;    Phrenology;    Clairvoyance,    etc.     . 185 

Chain    Store    Tax;    Application    to    Co.    ABC    Stores    185 

Chain  Store  Tax;  Wholesale  Automotive  Equipment  &   Supply  Dealers    185 

Contractors'   Project   License    185 

Dry     Cleaners;     Laundries     186 

Emigrant    Agents;    Domestic    Servants     186 

Laundries    &    Dry    Cleaners     186 

Liability    of    Cherokee    Indians     186 

Mechanically    or    Electrically   Operated    Oil    Burners    186 

Motion    Picture   Shows;    Limitation    on    Cities    186 

Municipal: 

Bakery  Delivering  Bread 187 

Charter    Boats    Soliciting   Within    Corporate    Limits    187 

Cooperative    Marketing    Associations     187 

Dogs;    Taking    From    County    Lists 187 

Enforcement;    Ad    Valorem    Taxes;    Enforcement 187 

Fortified    Wine    Dealers     188 

Franchise  and  Privilege  Taxes;   Gas,   Electric  Companies;  Banks    188 

Graduated  Privilege  License   Tax;    Firm    Outside   City    188 

Laundries    Located    Within    Municipality     188 

Liability    of    Municipal    Corps,    for    Privilege    License    188 

Trading    Stamps     189 

Out-of-State    Attorneys    At    Law    Making    Isolated   Appearances     189 

Professional   Bondsmen;    Counties    189 

Used     Car     Lots      ' 189 

Sales   and  Use  Tax: 
Exemptions: 

Food    for    Human    Consumption    189 

Insecticides;     Tobacco    Sucker    Inhibitors     189 

Sales  to   Contractors   Constructing    Schools    &   Hospitals    189 

Federal    Contractors     190 

Rentals    of    Tangible    Personal    Property     190 

Sale  of   Baby   Chicks    190 

Sa'es   by    Foreign    Corp.    Through    Independent    Contractors     190 

Tax    Paid    on    Purchases    of    Lubricants,    Repair    Parts     190 

Well   Drilling    Equipment;    Truck    Upon    Which    Equipment    is    Mounted     190 

Teachers'    &    State    Employees'    Retirement    System     (See    Retirement) 
Training    Schools    (See    State    Hospitals,    Institutions) 

U 
Uniform   Reciprocal   Enforcement    of    Support    Act    (See    Welfare) 

University   of   North  Carolina;   Public   Purpose;   Fraternity   House    191 

Utilities    (See   Public  Utilities) 

V 

Vital   Statistics: 

Birth    Certificates : 

Change  of   Name;   Birth   in   N.    C.   Not   Essential    191 

Change    of    Name;    Deceased    Person     191 

Court    Order    Changing    Certificate    191 

Public    Inspection 191 

W 

Water   Commissioners    Board    (See    State   Bds.    &   Commissions) 
Water   and   Sewerage    (See  Municipal    Corporations) 
Weapons: 

Carrying   Concealed    192 

Sale  of  Weapons;   Permits  Required   for   Purchaser  &  Subsequent  Donee    192 

Switchblade    Knives;     Manner    Used 192 

Switchblade    Knives;    Possession    or    Sale 192 

Welfare: 

Adoptions: 

Brother   and   Sister   as   Petitioners 192 

Illegitimate  Child;  Release  of  Punitive  Father  Who  is  Under  Court  Order    ...,;.  192 

Minors;    Child    of    Foreign    Birth 193 

Minors;    Consent   to    Adoption   of   Foundling    ...J 193 

Joint   Meeting   of    Co.    Comm'rs   &   Welfare    Board    193 

Licensing   of    Day    Care    Facilities     193 

Old  Age   Assistance   Lien: 

Agreement  of   Lien   by  Recipient;  Failure  to   Sign ,.....,..,.' 198 

Cancellation    of    Lien , , .  194 

Conveyance  of  Real   Property  by   Recipient  St,   Husband 194 

County  Commissioners;  Judicial  Sale  of  Decedent's  Land    194 

Dower  Interests;  Conversion   to   Present   Cash   Value    194 
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Funds   Received    for    Land   Taken   by    Eminent  Domain    194 

Priority;    Ad    Valorem    Taxes     195 

Priority   of    Liens;    Deed   of    Trust;    Improper    Indexing    195 

Public    Assistance;    Effect   of    Three-year    Limitation     195 

Uniform  Reciprocal  Enforcement  of  Support  Act    195 

Wildlife   Resources    Commission    (See   State    Boards   &    Commissions) 
Wills    and    Administration: 

Construction;    Vested    Remainder;    Effect   of   Adoption    of   Surviving    Issue    196 

Decedent's    Estates;    Lapsed    Legacies    196 

Probate   of   Will   of    Nonresident    196 

Z 
Zoning;    Cotenant   as    Protestant;    Area    Directly   Opposite    197 


